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Current Problems of the Profession and the 
Association * 


By Joun R. Turney, President, 
Association of Interstate Commerce Commission Practitioners 


This talk will deal with two classes of problems which face our pro- 
fession. The first group embraces problems pertaining to the adminis- 
tration of the Interstate Commerce Act by the Commission, and the 
second group, those relating peculiarly to the Association of Practi- 
tioners before the Commission. 

In analyzing the former group of problems, it is necessary to keep 
in mind the somewhat heterogeneous nature of the members of the Com- 
mission’s Bar. Our Bar is made up of attorneys, traffic men, account- 
ants, engineers, statisticians and economists, both in and out of govern- 
ment service, state and federal. From the standpoint of clientele 
represented, we represent shippers, railroads, water carriers, oil lines, 
freight forwarders, motor freight lines and motor bus lines, as well as 
civic organizations and regulatory commissions. In addition, there is a 
small group of general practitioners. Each of these classes of clients 
has its particular problems in the field of the Commission’s jurisdiction. 
In many cases the interests of one class conflict with those of others. 
The solution of these controversial problems must and should rest in 
the administrative processes. It is only to a few of this number of 
problems which affect all with like impact that I shall address myself 
tonight. 

The first problem deals with the Commission itself. There presently 
are serving on the Commission two members past the compulsory retire- 
ment age who are serving under an interim order of the President per- 
mitting them so to do. A number of other Commissioners are nearing 
the age of retirement and it is only a question of very few years before 
most of our present Commissioners will be replaced. On the whole, the 
country and its citizens whose rights are subject to adjudication by the 
Commission have been fortunate in the character and ability of the 
men who serve upon it. During the course of my practice before the 
Commission, nearly 35 years, there have been a number of outstanding 
statesmen and public servants who have been Interstate Commerce Com- 
missioners. At the present time, there are several members who are 
outstanding and who would be outstanding in any phase of professional 
or governmental work. In many instances, however, this has been due 
primarily to accident rather than to design. The only qualifications for 
Commissioners required by statute are that there be no more than a 
majority of one political party upon the Commission, that they not be 
employed by or interested in the securities of any carrier subject to the 
Commission’s jurisdiction, nor engaged in any other gainful activity 
during the term of office. No professional or expert qualifications of any 
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sort are prescribed. Any President is handicapped in naming members 
of the Commission by the fact that members of the Commission’s Bar, 
a logical source of supply, are so closely identified with particular in- 
terests that their ability to function irrespective of that background 
would be subject to question whether justly so or not. 

In the past, our Commissioners have come from college faculties, 
politicians, statesmen, members of state regulatory commissions, and, 
in several instances, from the Commission’s own staff. There presently 
are a number of career men upon the Commission’s staff who give every 
indication that they would make outstanding Commissioners. The ap- 
pointment from this source in the past has been limited largely because 
of political weakness which is the inevitable result of long residence in 
Washington which their careers with the Commission require. Except 
in those few cases where the Commissioner has come from the Commis- 
sion’s staff, it has been necessary for a new member to undergo a period 
of education before he can perform the functions of his office intelli- 
gently. In the past, members of the Commission’s Bar have exercised 
little if any influence in the appointment of Commissioners. The pres- 
ent situation, therefore, is fraught with grave danger and merits most 
earnest thought of all members of the profession. 

In appointing the members on the Committee on Interstate Com- 
merce Commissioners for this year, I endeavored to select men from 
every section of the country in order that the Committee might be able 
at least to investigate and report on any nominee or proposed nominee 
quickly and authoritatively. I believe, however, that our duty goes 
beyond this and that, as individual practitioners, we should make sug- 
gestions to the Association’s Committee of men who are qualified for 
this responsible position. I am not suggesting that anyone, either di- 
rectly or indirectly through friends, institute a campaign for appoint- 
ment to this office. What I have in mind is quite the contrary, namely, 
the suggestion of men who would take it at a personal sacrifice and only 
out of a sense of public duty. The office does not need any man who 
covets it! 

The increased salary of the Commissioners, to one not acquainted 
with living conditions in Washington, may prove tempting to profes- 
sional politicians or dispensers of patronage—something which has not 
been true heretofore. In this connection, we might well give considera- 
tion to recommending legislation under which Commissioners would be 
appointed for life with compulsory retirement as at present. This would 
make the office attractive to many qualified persons who cannct accept 
the hazard of beginning a professional life over again after a 7-year 
interim. It also would eliminate the repetition of those disgraceful 
spectacles of disgruntled suitors seeking to intimidate one or more Com- 
missioners by exertion of bloc pressure upon the President of the Senate. 

The second problem, and a real one, is the maintenance of an ade- 
quate budget for the Commission. Under present governmental pro- 
cedure, it is necessary for each agency to prepare and submit to the 
Director of the Budget an annual budget for the entire year. The 
Bureau of Budget reviews and pares down this budget in order to bring 
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it into line with top executive policy which has in mind the economy of 
the national finances. This budget then goes to the Congress where 
usually it is subject to further paring by the Committees on Appropria- 
tion. Anyone familiar with the work of the Commission knows it is 
under and not overstaffed and that it has been handicapped by inade- 
quate funds for a number of years. The budgets which it submits to 
the Bureau of Budget, I am certain, are honest, conservative and repre- 
sent the sincere opinion of the Commission with respect to its reasonable 
needs. Any substantial paring, therefore, whether by the Bureau of 
Budget or by the Congress, can and does have devastating effects upon 
the proper administration of the Act. Under executive orders, neither 
the Commission nor its staff are permitted to make any effort to influ- 
ence the action of Congressional committees with respect to the Commis- 
sion’s budget. Looking at the matter from a broad national viewpoint, 
this appears to be a salutary rule. It does indicate, however, the desir- 
ability of at least an investigation by representatives of the public, which 
will be affected directly by an improvident withholding of necessary 
funds, and if warranted, appropriate representations by them to the 
Congress. Such investigation and such representations should be inde- 
pendent of the Commission or its staff and should not necessarily ap- 
prove or endorse the recommendations of the latter. 

The Executive Committee of your Association, being unanimously 
of the opinion that some such representation is essential in order to 
protect the work of the Commission, has created the Committee on the 
Budget of the Interstate Commerce Commission, with Mr. Carl B. Calla- 
way of Dallas, Texas, as Chairman. It is entirely possible that Mr. 
Callaway or members of his Committee may find it necessary to enlist 
the help and assistance of individual members of the Association in con- 
nection with their work, which I am certain will be forthcoming. 

A problem somewhat akin to that just discussed is a proposal now 
pending in the Congress for the establishment of a fee system to apply 
generally in the federal administrative agencies. Historically, the duties 
and functions of the Interstate Commerce Commission began to change 
fundamentally with the passage of the Transportation Act of 1920. 
Prior to that time, its functions were chiefly restrictions upon the inde- 
pendence of the railroads and express companies subject to its jurisdic- 
tion and designed primarily for the protection of the shipping public 
with respect to adequate services, reasonable and non-discriminatory 
charges. Beginning with the Act of 1920, the functions and the outlook 
of the Commission gradually have changed from purely restrictive regu- 
lation to regulation designed to foster interests of and improvement in 
conditions among carriers subject to its jurisdiction. This change was 
greatly accentuated by the passage first of the Motor Carrier Act in 
1935 and then of the Transportation Act of 1940. 

At present, my observation is that a large part of the time of the 
Commission and its staff is expended in determining controversies be- 
tween carriers rather than between shippers on the one hand and car- 
riers on the other, or in performing functions primarily for the carriers’ 
benefit, such as issuance of certificates of public convenience and neces- 
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sity, certificates authorizing mergers or consolidations, or the issuance 
of securities, approval of bonds or insurance, and like matters. 

While all of these functions, in an over-all sense, involve the general 
interest and benefit, their primary result is the immediate benefit of the 
carrier, and much can be said for the proposal which would assess fees 
for the performance of these duties, provided that these fees could be 
used to supplement the Commission’s budget rather than covered into 
the general Treasury as would be true under present law. 

By far the most serious problem, and one which at times threatens 
the very existence of the Commission, is the delay in the determination 
of matters before it. It must be recognized that there is a fundamental 
difference between the administration of a court and of the Commission. 
The issues, rules and method of determination are wholly different and 
ordinarily those presented in administrative proceedings are far more 
complex and time-consuming than those present in the ordinary judicial 
proceeding. Further complications arise from the indiscriminate mix- 
ture of administrative with judicial functions. A part of the time of 
each Commissioner, and in some cases a very substantial part of his 
time, is consumed with matters which could be much more properly 
handled by a single administrator or executive than by an 11-man board. 
All of the experts who have investigated the matter, including the 
Hoover Commission, recommend the segregation of administrative from 
quasi-judicial duties. The President attempted to do this in his Reor- 
ganization Plan No. 7 which was overruled by the Congress. I might 
add that the Association opposed this Plan No. 7 because of the political 
implications resulting from the relationship of the chairman of the 
Commission and the Chief Executive. Since that time, the Commission 
itself has taken a step toward separating these functions by delegating 
them in the first instance to a single Commissioner, but with very definite 
strings attached. It is to be hoped that some method be worked out 
whereby the time of the Commission can be devoted chiefly if not wholly 
to the determination of controversies before it. 

But even should that day come, there still necessarily will be great 
delay in the disposition of matters if the ponderous machinery and proc- 
esses which the Commission historically and still employs are continued. 
Obviously, it is impossible for anyone, much less each of the eleven 
Commissioners, personally to consider or pass upon the thousands of 
controversies presented. Except in the most important cases, it hardly 
can be expected that the Commissioners personally will have the oppor- 
tunity even to read the briefs of parties. If there is to be any improve- 
ment in this respect, the most serious defect of the Commission’s ad- 
ministration, it must come about either through the overhauling of the 
administrative procedures used or by a complete decentralization of the 
Commission into a number of regional commissions with only a relatively 
small central appellate branch, as has been suggested and urged upon 
the Congress in the last several years. 

If this latter drastic step is not to be taken, an effort should be made 
to eliminate, or if not eliminate to reduce, the delay by streamlining the 
procedure. That is a matter which it is particularly appropriate for 
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the practitioners themselves to handle. Judging from my own experi- 
ence as a member of the Rules Committee of the Association, I believe if 
improvement is to be made, it must be instigated and vigorously prose- 
cuted by the Association. 

The new Chairman of the Committee on Procedure as well as the 
members on his Committee all are keenly aware of the necessity for an 
overhauling of the Commission’s procedure. They also are aware of the 
many difficulties, handicaps and barriers to the accomplishment of that 
purpose. I might add that there is a very natural disposition upon the 
part of the individual practitioners to resist and oppose changes in pro- 
cedures with which they have become familiar and which, for their 
practice, may prove satisfactory. But I earnestly urge the larger view, 
because I feel that unless something is done to speed up the work of 
the Commission, its processes may fall of their own weight. 

Many things have been suggested. Time does not permit me to 
do more than mention some of them. The fact that I do mention them 
does not necessarily mean that I recommend their adoption or that they 
are the only things that should be considered. 

Some of these suggestions are: (1) comprehensive and precise state- 
ment of rules of evidence to be applied in Commission procedure; (2) 
an accurate and comprehensive definition of what the public interest is 
in various types of proceedings; (3) compulatory service, before hear- 
ing, of statements of all evidence, in the form of verified statements and 
exhibits, with restriction of hearing to relevant cross-examination; (4) 
requirement that the position of all persons desiring to participate in 
any proceeding be stated in writing and filed prior to hearing; (5) more 
complete control by examiners over hearings; (6) provision for oral 
argument to take place before examiner immediately following hearing 
with his proposed report to be made orally on the record at that time; 
(7) revision of present reportorial system with its consequent delay of 
from two to three or more weeks on delivery of transcript; (8) restric- 
tions upon right to file briefs, limitation of their size and content, and 
shortening of period within which they may be filed; (9) requirement 
that moving party file a fair and complete topical abstract of evidence; 
(10) issuance of proposed reports only in complicated controversies, and 
then only upon request made prior to hearing by an interested party; 
(11) limitation and restriction upon oral arguments and petitions for 
reconsideration. 

Doubtless there are many other suggestions which should be con- 
sidered and weighed. It seems to me that it is strictly up to us as prac- 
titioners at least to try to point the way out of the present morass. 

Turning now to the problems which confront the Association. The 
primary purpose of the Association is the promotion of the proper ad- 
ministration of the Interstate Commerce Act. This objective cannot be 
obtained unless the Association functions as an effective force before 
the Commission, the public and the Congress. It is indispensable, there- 
fore, that the Association be integrated into and function as a cohesive 
unit. With some 3300 members scattered over 48 states and 548 cities, 
obviously it is impossible for this to be brought about except through 
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local or regional chapters. The Association, as such, has only a single 
meeting of two days annually. Because of the widespread dispersal of 
its membership, ordinarily only a small fraction of the members find 
it possible to attend these annual conventions. Unless we provide some 
other means whereby the members can work together, inevitably we will 

















fail in the accomplishment of our objective. For this reason, I am hope. " ns 
ful that during the coming months of 1951, it will be possible for us to te th 
organize additional local chapters. We now have seventeen, one in New th | 
England, five in Middle Atlantic States, three in Central States, one in te ab 
the South, four in Western Trunkline Territory, one on Puget Sound, Aseo¢ 
and two in California. There are large areas of the country in which lam 
many practitioners live who are without any official contact with other falloy 
members of the Association. It should be possible to establish new nal 
chapters in Western New York, in the Carolinas, in Florida, in Kentucky pe 
or Tennessee, in Wisconsin, Iowa, and several in the Southwestern States 
of Louisiana, Arkansas and Texas. In all of these areas mentioned, the be m 
Association has no means for the effective utilization and cooperation of the 1 
its membership. . 
In and around New York City you have just under 500 members . t 
of the Association. I do not know how many of these are members of . 
your Chapter. They all should be. Across the river in New Jersey, 
and chiefly in the northern part of the state, there are nearly 150 mem- sales 
bers, some of whom may belong to the New York or Philadelphia Chap- the 





ters. It seems to me with that number and with the size of the cities 
in this area, it would be highly desirable and feasible to establish a 
healthy and vigorous chapter in New Jersey and that this fine Chapter 
may well lend its good offices to such an effort. 

Not only should we seek to expand by adding new chapters, but we 
should seek to intensify our efforts by bringing all of our members into 
chapters. This, of course, is a problem primarily for the local chapters 
but if and when we are able to establish chapters at convenient points 
throughout the country, consideration might well be given to making 
membership in the local chapters a requirement for membership in the 
Association, rather than visa versa. In other words, in our present ar- 
rangement, we may have the cart before the horse. 

With few exceptions, the only record the Association has of its 3300 
members is their name, address, name of employer in certain cases, and 
to which class of practitioners they belong, A or B. When a new presi- 
dent is faced with the task of appointing members to fourteen commit- 

























tees, varying in number from nine to twenty, he must rely largely upon = 
his limited knowledge of the practitioners in the various cities through- - b 
out the country. Obviously, no one man’s knowledge is broad enough to ol 
make the best selection possible under such circumstances. Certainly a 
mine was not. des 

For some time, Mrs. McDonough has had under consideration the po 
publication of a roster of all of our members. We now are having of 





printed and hope to distribute shortly to every member a McBee tabu- 
lating card upon which each member will be asked to give complete in- 
formation concerning his education, both literary and professional, re- 
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ligious, social and political connections, the nature of his professional 
services and practice, and also a condensed history of his activities since 
his admission to practice. If we obtain the information requested on 
this card, we hope to publish a roster of all our members during the year, 
showing their professional attainments, qualification and connections, 80 
it will be possible for members to communicate with other members lo- 
cated in other sections who are qualified to handle particular matters 
for them. This also will enable all of us to become better acquainted 
with one another and with one another’s work. Whether or not we will 
be able to publish this roster will depend on how many members of the 
Association are willing to pay a couple of dollars or more for a eopy. 
Iam giving you this pre-publication sales talk so the ground will be 
fallow when Mrs. McDonough applies the pressure this spring. Per- 
sonally, I believe we will find this book a necessary periodical of the 
Association. 

There is one very important activity of the Association which must 
be mentioned, and that is the JourNaL. This little magazine belongs to 
the members. It is made possible by the work of members who do it 
as a labor of love. It is the one means by which all members ean be 
kept currently advised of what is going on in the profession. This year 
we are experimenting with two suggested improvements. 

The first is a current index to all of the Commission’s deeisions 
released during the month preceding the issue of the JournaL. With 
the exception of press notices of the more important decisions, this index 
makes these decisions available months in advance of any other service. 
To compile this index requires that the decisions of the Commission be 
read and analyzed daily as they are released and then condensed into a 
short simple paragraph. It entails quite a large amount of labor and 
we would like to know—and quickly—whether or not this effort is war- 
ranted by the results. We are not seeking letters of commendation. 
Quite the contrary. We particularly want to know if there is any sub- 
stantial opinion among the practitioners that this index is of relatively 
little value to them. Your cooperation in this respect is earnestly 
solicited. 

The second idea will require something more than ‘‘ writing a letter 
to the editor.’’ It relates to the question of objective criticism of the 
Commission’s decisions. The Interstate Commerce Commission adju- 
dicates controversies which in the aggregate involve amounts larger 
than those passed upon by any other tribunal. Its adjudications are 
required to be made upon the basis of standards of discretion prescribed 
by law. Even in those relatively few cases subjected to judicial review, 
the courts take the position generally that they are bound by the Com- 
mission’s findings of fact, the exercise of administrative discretion, and 
very often are persuaded by its interpretation of the law because these 
decisions are those of a body of informed experts. This tremendous 
power of the Commission should be subjected constantly to the acid test 
of objective criticism, and the men most competent to provide that 
criticism are members of the Commission’s Bar. Generally, we have 
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fallen down on this job. It is in the nature of things that when we lose 
an important case before the Commission, we are highly critical of its 
findings. It is not that kind of criticism I am talking about, for I do 
not believe it proper for this type of criticism to come from any counsel 
in the case or anyone having a direct or indirect interest in its outcome. 
Again, these criticisms should not be made prior to the final decision of 
the Commission as it would be highly improper for us to do anything 
which might prejudice or interfere with the administrative processes, 
But when important decisions have become final, they should be sub. 
jected to critical and objective review by disinterested members of the 
profession in appropriate comments in our JOURNAL. 

These suggestions have the common purpose to make our JOURNAL 
the authoritative periodical in the field of interstate commerce. 





CONGRESSMAN WALTER INTRODUCES ANOTHER ADMINISTRATIVE 
PRACTITIONERS BILL 


(H. R. 3097) 


On March 7th, Congressman Francis E. Walter, of Pennsylvania, 
introduced H. R. 3097 in the 82nd Congress. The bill has been referred 
to the Committee on the Judiciary. 


H. R. 3097 is identical with H. R. 8201, introduced in the 8lst 
Congress, which appears in full in the May, 1950 issue of the I. C. C. 


PRACTITIONERS’ JOURNAL, pp. 763-766. 





Federal Railroad Equipment Legislation * 


By DeForest BiuLyou 


Commencing some 80 years ago, the railroads of the United States 
began to finance the acquisition of railroad equipment by various securi- 
ty devices, the Philadelphia Plan equipment trust becoming the most 
prominent. To make use of the Philadelphia Plan equipment trust, a 
railroad anticipating delivery of new equipment arranges for a cor- 
porate fiduciary to take title to the equipment as trustee, and to lease 
it to the railroad. Certificates representing a pro rata share of the 
equipment and the lease are then sold. The purchase price of the equip- 
ment consists of a down payment by the railroad (usually 20% or 25%) 
and the proceeds of sale of the certificates. Holders of these certificates, 
which are almost invariably guaranteed by the railroad, thereafter re- 
ceive periodic interest payments from the trustee and a return of prin- 
cipal as certificates are retired over a period of 10 or 15 years. Interest 
and instalments of principal are paid by the railroad as part of the rent 
of the equipment. Termination of the lease is correlated with retire- 
ment of all outstanding certificates, and on termination the equipment 
becomes the railroad’s property without further payment. 


This mode of financing the acquisition of rolling stock gained popu- 
larity at a time when railroads in general had large, if not excessive, 
capitalizations, and high fixed charges in relation to income. In the 
case of a railroad in such straits, acquisition of railroad equipment by 
the sale of bonds secured by a mortgage on railroad property would be, 
at best, costly because of the poor investment quality of the bonds.” 
Finaneing by the use of a chattel mortgage was generally precluded by 
the after-acquired property clause of railroad mortgages as well as by 
limitations in some states on the life of chattel mortgages. The form of 


* This article is reprinted from the Harvard Law Review, vol. 64, pp. 608-15. 
Mr. Billyou is a member of the New York Bar. A.B., Columbia, 1942, LL.B. 1946; 
LL.M., Harvard, 1949. 


1For the development of this and similar railroad equipment security devices, 
see Rawle, Car Trust Securities, 8 A.B.A. ANN. Rep. 277 (1885); Davis & Browne, 
Car TRUSTS IN THE UniTep States (1894); Duncan, Equipment Opstications (1924); 
FREEMAN & Co., EquipMENT Trusts (1949). 

2As of Dec. 31, 1948, the railroads of the United States had outstanding 
$1,049,790,749, principal amount, of equipment obligations other than conditional 
sales agreements and deferred payment contracts. te 1948, Class I railroads sold 
$345,441,000, principal amount, of equipment obligations at an average normal 
interest rate (i.e., without regard to discount or expense) of 2.44% as compared 
with a 4.11% interest rate, on the same basis, on mortgage bonds and 3.59% on 
collateral trust bonds. ICC Statistics oF RAILWAYS IN THE UNITED STATES FoR 1948, 
Tables 141, 141-A and 148, 1950. 


Since World War II there has been a substantial amount of railroad equipment 
financing through ordinary conditional sales, title to the oe and the right 


to receive the unpaid part of the purchase price being assigned by the builder to a 
bank acting for its own account as or as agent for a group. In general, recording 
problems hereinafter described apply to such conditional sales as well as to equip- 
ment trusts. 
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lease and trust agreement described above was adopted at an early date 

largely because of then existing infirmities of a conditional sale of 

—" as against third parties in Pennsylvania, an important railroad 
te. 

While there has been an appreciable amount of litigation relating 
to railroad equipment trust financing, this occurred in its earliest days! 
The paucity of such litigation in this century can be attributed to the 
enactment by all the states, commencing with Illinois in 1881,* of car. 
trust statutes whose purpose and effect were to provide a sound legal 
basis for such financing. By 1914, statutes existed in all the then states 
and all the territories which have since become states.5 Today, the 
validity of railroad equipment trusts as against creditors is generally 
predicated on state car-trust statutes, which commonly provide that a 
conditional sale or lease of railroad equipment for security purposes 
which complies with the provisions of the statute (for example, form 
and recordation of the agreement and marking of equipment) shall be 
valid and, in some instances, if not so complying, void. Some statutes 
provide, as does Section 8 of the Uniform Conditional Sales Act, that 
no contract for the conditional sale of railroad equipment shall be valid 
unless executed and recorded, and the equipment marked, as prescribed 
by the statute. There is, however, great variety in the details of most 
of these statutes. 

Once established, railroad equipment trust financing became in- 
creasingly attractive. The practice that the railroad make a substan- 
tial down payment at the time the equipment is subjected to the trust, 
thereby assuring, from the start, a substantial excess of security, as 
well as the retirement of certificates at a rate faster than the normal 
deterioration or obsolescence of the equipment, results in an assured 
and increasing excess of security. The substantial equity in the equip- 
ment resulting from this initial down payment and rapid retirement of 
certificates * has had the result that leases of such equipment, which, 
significantly, cover the road’s newest and best equipment, are largely 
immune from disaffirmance by trustees or receivers in the event of 
insolvency, for disaffirmance would result in loss to the estate of the 
equity in the road’s most desirable equipment. These equipment trusts 
and certificates have one additional attractive feature. Unlike all other 


See Rawle, supra note |, passim; Davis & Browne, op. cit. supra note |, 
passtm,; DUNCAN, op. cit. supra note |, c. 5. Of the 110 cases discussed in Duncan, 
only 14 were decided subsequent to 1899. Jd. at 349-54. 

#11. Laws 1881, pp. 126-28. 

5See Duncan, op. cit. supra note |, at 324-29; Rawle, supra note I, at 300. 
al Wyo. Comp. Stat. ANN. § 65-701 (1945), with Va. Cone Ann. § 55-89 


TKor example, the equity can build up under various equipment trusts as 


follows: 
Life of trust: _ 10 years 15 years 
original equity 
first year 
fifth year 
tenth year 
fifteenth year 
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forms of railroad securities, and as a result of urging by the ICC, the 
geurity cannot be affected by proceedings under Section 77 of the 
Bankruptey Act,® and neither the obligations of the certificates nor their 
seurity can be affected by proceedings under Section 20b of the Inter- 
state Commerce Act.® As a result, if there should be default on pay- 
ments under the lease, the equipment may be withdrawn by the trustee 
without fear of the injunction of the reorganization court which has 
plagued other types of creditors seeking to enforce conventional contract 
rights.1° Consequently, equipment trust certificates have maintained an 
enviable record in reorganization proceedings." 

Once car-trust statutes were enacted no lawyer would fail to com- 
ply with a pertinent statute. However, since the present validity of 
the equipment trust and its immunity from attack by creditors and 
lienors is based on state law, and since a high percentage of all railroad 
equipment regularly traverses several states, no cautious lawyer would 
fail to comply with the pertinent statutes of the states in which the 
equipment could be expected generally to operate.’* It became custom- 
ary for the railroads to record the lease and trust document in that state 
where the equipment was initially delivered and in those states where the 
railroad had its lines, leaving the documents unrecorded in off-line 
states despite the fact (a) in the case of all equipment, it may, in the 
course of delivery, pass through many off-line states, and (b) in the ease 
of freight car equipment, it is often, and sometimes constantly, in off- 
line service on per-diem rental. Thus, where freight car equipment 
subject to an equipment trust is in state X, an off-line state in whieh the 
lease and trust document is not recorded, it would seem to be subject 
to attachment, levy and execution in that state by the railroad’s ecredit- 
ors, for there has been no compliance with the state statute. 


8See 49 Stat. 922 (1935), 11 U.S.C. § 205(j) (1946). For the background of 
this provision, see Friendly, Amendment of the Railroad Reorganization Act, © 
Cor. L. Rev. 27, 42-43 (1936). 

®See 62 Stat. 162 (1948), 49 U.S.C. § 20b(1) (Supp. 1949). 

10 Cf. Continental Bank & Trust Co. v. Chicago, R.I. & Pac. Ry., 294 U.S. 648 
(1935) (creditor enjoined from exercising power to sell om collateral); Im re 
Maier Brewing Co., 38 F. Supp. 806 (S.D. Cal. 1941) (chattel mortgagee enjoined 
from exercising right of possession). 

11See GraHamM & Dopp, INVESTMENT ANALysis 739-42 (2d ed. 1940). One ex- 
ception was the disaffirmance, in 1936, by receivers of the lease of equipment subject 
to the Florida East Coast Ry. Equipment Trust, Series D. The equipment was sold 
at a judicial sale and a deficiency judgment was obtained against the reorganizatign 
trustee who succeeded the earlier receivers. See Moopy’s RaiLroaps 7 (19 
_ 12“... the very purpose of these statutes was to protect the citizens of a state 
in dealing with the railroads which traversed it, against secret liens on property 
rights existing in favor of persons unknown and at a distance, and such object 
would be entirely defeated if a person dealing with a railroad in his own state, 
were put upon inquiry at his peril as to every record of a car trust agreement fh 
every state of the Union. It is evident that if a car trust is to be made strong 
beyond all question, it should be recorded, and all the requirements of the statute 
fulfilled in every state which the cars or engines may enter.” Davis & Browns, 
op. cit. supra note 1, at 38-39. 

18Cf. Green v. Van Buskirk, 7 Wall. 139 (U.S. 1868); Hervey v. R.I. 
motive Works, 93 U.S. 664 (1876); Hart v. Barney & Smith Mfg. Co., 7 Fed. 543 
(CC. Ky. 1881); Duncan, op. cit. supra note 1, at 111, 145-47. 
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Even apart from this obvious defect, the situation with respect to 
preparing and recording equipment trust documents is not completely 
satisfactory. In many states a car-trust statute appears on the statute 
books in addition to a later, and more onerous, conditional sales statute." 
In these states, it is still in the realm of argument whether compliance 
with the car-trust statute alone is enough, or whether the later condi- 
tional sales statute must also be complied with. In Indiana and Penn- 
sylvania, car-trust statutes dating from the 1880’s continue on the stat- 
ute books '° despite later adoption of statutes patterned on the Uniform 
Conditional Sales Act containing their own, and different, provisions 
applicable to railroad equipment contracts.’* The question of super- 
sedure has not been decided; some roads comply with the recording 
requirements of both statutes while others appear to comply with the 
recording requirement of the car-trust statute alone. The District of 
Columbia has no car-trust statute; validity of railroad equipment con- 
tracts in the District must depend on a conditional sales statute which 
does not expressly embrace railroad equipment.'* 

This diversity and the burden it places on the draftsmen were early 
noted, and the adoption of uniform statutes was urged.’® Section 8 of 
the Uniform Conditional Sales Act '® adopted by the Commissioners on 
Uniform State Laws in 1919, was an attempt to meet this demand for 
uniform legislation. But adoption of the Act in only 10 states,?° 4 of 
which adopted the statute with significant changes in the railroad equip- 
ment sections,?? and the subsequent withdrawal by the Commissioners of 
their recommendation of the Act,?* suggests the inadequacy of further 
legislation at the state level. 

The only solution to the great and bewildering aggregation of state 
statutory requirements is a federal railroad equipment statute and, sig- 
nificantly, the proposed Uniform Commercial Code invites federal enact- 


14 This may be true of most of the states except (a) the few states which have 
adopted the Uniform Conditional Sales Act without significant modification, (b) 
Louisiana, which has no conditional sales statute and (c) the District of Columbia, 
which has no car-trust statute. 

15 Inp. Stat. ANN. § 55-3106 et seq. (Burns ay) (originally enacted 1889): 
Pa. Stat. ANN. tit. 67, § 561 (1930) (originally enacted 1883). 

16 Inp. Stat. ANN. § 58-807 (Burns 1943) (enacted 1935); Pa. Stat. ANN. tit. 69, 
§ 405 (1931) (enacted 1925). 

17 D.C. Code § 42-103 (1940). 

18 See Rawle, supra note |, at 309-10. 

19“No conditional sale of railroad, or street or interurban railway equipment 
or rolling stock shall be valid as against the purchasers or creditors described in 
Section 5, unless the contract shall be acknowledged by the buyer or attested in 
like manner as a deed of real property, and the contract shall be recorded in the 
office of ; and unless when any engine or car so sold is de- 
livered there shall then be plainly and conspicuously marked upon each side thereof 
a of the seller, followed by the word ‘owner.’” 2 Unirorm L. Ann. § 8 
( ) 

20 Arizona, Delaware, Indiana, New Hampshire, New York, New Jersey, Penn- 
sylvania, South Dakota, West Virginia, Wisconsin. 

21 Arizona, Indiana, New Jersey (expressly inapplicable to railroad equipment), 
West t Virginia. 

22See 2 Unirorm L. Ann. 6 (Supp. 1950). 
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ment in this area.2* Such a statute, enacted as part of the Interstate 
Commerce Act, might briefly provide that copies of the pertinent docu- 
ments may be ffiled with the ICC, and when so deposited shall be valid 
and enforceable against all persons and need not be otherwise deposited, 
filed, registered or recorded under the provisions of any other law. 
While a statute in such form would not supersede state car-trust statutes, 
it would make it possible for railroad equipment financing to take place 
without complying with state statutes. 

Enactment of such a statute seems desirable to quiet concern as to 
details of present practice, to obviate the appreciable expenditure of 
time and effort made necessary by present diverse state laws, and to 
eliminate the burden of cumulative recording fees and taxes.2* Such a 
statute should appeal to railroads, investors in railroad securities and 
their counsel. And the desire of the ICC to maintain the integrity of 
railroad equipment securities 7° indicates that it would be receptive to 
enactment of such a statute. 

Congress gave recognition to the desirability of a statute such as 
that here suggested in the Motive Power Act of 1919 ?* and the Trans- 
portation Act of 1920.27 The existence of federal statutes such as the 
Bills of Lading Act of 1916,28 the Ship Mortgage Act of 1920, and the 


23 The Proposed Final Draft of the Uniform Commercial Code provides “This 
Article [Secured Transactions] does not apply (a) to transactions subject to the 
Ship Mortgage Act, 1920, or any other law of the United States regulating the 
rights of parties to and third parties affected by transactions resulting in security 
interests in particular types of amet. ..” UnirorM CommMerciaL Cope § 9-104 
(Proposed Final Draft, Spring | 

24 While car-trust statutes common! provide for recording with the secretary 
of state, e.g., Ata. Cone tit. 47, § 130 (1940), it is not uncommon to require record- 
ing with a clerk of court, e.g., GA. Cope ANN. § 94-403 (1933) a county clerk or 
recorder, ¢.g., N.C. Cope § 4734 (1943); Ore. Comp. Laws Ann. § 113-401 (1940), 
or at a specified office in each county in which the railroad operates, e.g., Coto. Star. 
Ann. c. 139, § 94 (1935): cf. Ariz. Cope ANN. § 52-605 (1939). In Virginia a tax 
is imposed on the recording of contracts or agreements relating to sale of rolling 
stock or equipment. Va. Cope Ann. § 58-59 (1950). 

. me = the provisions set forth in notes 8 and 9 supra, which were sponsored by 
the 

26 To reimburse the Government for sums advanced by it in securing railroad 
equipment during federal control in World War I, Congress, in the Motive Power 
Act of 1919, 41 Stat. 359 (1919), authorized the President to accept equipment-trust 
certificates to be ultimately sold to the public. The Act, among other things pro- 
vided (Sec. 2): “Any such contract shall be in writing, and acknowledged or proved 
before some person authorized to administer oaths, and filed with the Interstate 
Commerce Commission within sixty days after the deliver thereof, and shall be 
valid and enforceable against all persons whomsoever.” The President, through 
the Director General of Railroads, accepted from 78 railroads equipment notes having 
a par value of $346,556,750. See Duncan, op. cit. supra note 1, at 70-75, 337-39. 

271n providing for the refunding of carriers’ obligations to the Government 
incurred during federal control, Congress, in the Transportation Act of 1920, pro- 
vided that funding might take the form of notes or other evidences of debt secured 
by equipment-trust agreements with the provision that “. . . the filing of such 
equipment trust agreements with the [Interstate Commerce] Commission shall con- 
stitute notice thereof to all the world.” 41 Stat. 463 (1919). 

28 39 Stat. 538 (1916), as amended, 44 Stat. 1450 (1927), 49 U.S.C. § 81 et seq. 
(1946). Cf. Missouri Pac. R.R. v. Porter, 273 U.S. 341 (1927) (state statute for- 
bidding contract limitations on duties or liabilities of a common carrier held inappli- 
cable to shipment made under bill of lading conforming with the Bills of Lading Act). 

29 4] Stat. 1000 (1920), as amended, 46 U.S.C. § 911 et seq. (1946). 
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1948 amendments to the Civil Aeronautics Act,®° and the part played by 
these statutes in facilitating the extension of credit and protection of 
legitimate security interests, should have sufficiently demonstrated the 
desirability of federal legislation in this field.*4 

It is believed that a provision such as the following would be a 
worthy addition to Section 20 of the Interstate Commerce Act: 

Section 20c. Security Interests in Railroad Equipment. A copy of 
any lease, mortgage, equipment trust, contract of conditional sale, or 
other instrument executed to evidence the lease, mortgage, conditional 
sale or bailment of railroad equipment for security purposes, or any 
supplement or amendment thereto, when in writing and executed by the 
parties thereto and acknowledged or proved before some person author- 
ized by law of the United States, or of a State, territory, district or pos- 
session thereof, to administer oaths, may be deposited with the Commis- 
sion and, when deposited within twenty-one days after completion of the 
execution and acknowledgment thereof (or, in the case of such a lease, 
mortgage, equipment trust, contract of conditional sale or other instru- 
ment, or any supplement or amendment thereto, executed prior to the 
enactment of this section, then, within one hundred and twenty days 
after enactment), shall be valid and enforceable against all persons from 
the time of execution and delivery and need not be otherwise deposited, 
filed, registered or recorded under the provisions of any other law of the 
United States, or of a State, territory, district or possession thereof, re- 
specting the deposit, filing, registration or recording of instruments. 


80 62 Stat. 494 (1948), 49 U.S.C. § 523 (Supp. 1949). Cf. In re Veterans Ex- 

sng i? 76 F. Supp. 684 (D.N.J. 1948); Blalock v. Brown, 51 S.E. 2d 610 (Ga. 
pp 

31 Since 1907 Canada has had a statute similar to the one here proposed. It 
provides: “Any contract evidencing the lease, conditional sale or bailment of rolling 
stock to a company shall be in writing, duly executed by the parties thereto, and the 
same or a copy thereof may be deposited in the office of the Secretary of State of 
Canada, within twenty-one days from the execution thereof, and no contract so 
deposited need be otherwise deposited, registered or filed under the provisions of 
any law respecting the deposit, registration or filing of instruments affecting real or 
personal property, and upon the due execution and deposit of any such lease, con- 
ditional sale or bailment of rolling stock as aforesaid, the same shall be valid against 
all persons.” Canadian Railway Act, Can. Rev. Stat. c. 170, § 146 (1927). 

















Motor Carriers and Legislative Problems * 
By E. R. JELsMa 


When your representative did me the honor of inviting me to ad- 
dress you, I expressed some hesitation at speaking only on subjects with 
which we are in agreement. He replied that Association members want- 
ed to hear a frank discussion of legislative problems concerning them, 
with which we on the Transportation Subcommittee are dealing, regard- 
less of differences in viewpoints. 

With this in mind I have reviewed your policy statement of July 
1950, and I note that you are in general opposed to regulation of your 
segment of the transportation industry. In the same document you 
state that 87% of all trucks are engaged in private operations. Although 
you are private owners and operators of vast motor truck fleets, you 
protest that you are not engaged in transportation—only in distribution 
and merchandising. 

In the development of a national transportation policy there are at 
least two extreme positions taken by proponents and opponents of the 
policy, namely the advocacy of complete regulation on the one hand, 
and resistance to any regulation on the other. In a young and unde- 
veloped nation the former position is usually dominant, and a ‘‘laissez- 
faire’’ policy is generally followed. 

Government generally plays a ‘‘hands-off’’ role, leaving the youth- 
ful industries free to grow as economic factors alone permit, with no 
plan or regulated pattern to follow, and often with no concern for the 
social welfare of the population. As industrial development proceeds, 
and with it a more complex society, the need for regulation of the many 
conflicting elements of society becomes obvious. The growth of monopoly 
often characterizes this stage of development. 

In our present thinking we do not wish to see monopoly run ram- 
pant, nor do we want unnecessary regulation. We do, however, want 
to see the present system of free enterprise developed to its fullest ex- 
tent, with the greatest possible benefit to the greatest number of people. 
In order to realize this objective it is sometimes necessary to restrict the 
operations of a few when they conflict with the rights, privileges, and 
benefits of the many. 

Within the field of motor truck transportation these general obser- 
vations have specific applicability. Governed by the provisions of the 
national transportation policy, it is to be desired that all interested 
parties receive maximum benefits consonant with the national interest— 
reasonable charges to shippers, fair profits to carriers, fair wages, and 
good working conditions accompanied by the development of an inter- 
grated, efficient national transportation system—all unmarred by de- 
structive and unfair competition. 





* Remarks before 12th Annuai Meeting and Defense Mobilization Conference of 
the National Council of Private Motor Truck Owners, Inc., Hotel Statler, Washing- 
ton, D. C., February 1-2, 1951. Mr. Jelsma is Professional Staff Member, Su 
committee on Domestic Land and Water Transportation, Senate Committee on 
Interstate & Foreign Commerce. 
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The basic consideration in devising regulations to meet these needs 
is one of definition. Nearly two years of constant study by the Subcom. 
mittee on Domestic Land and Water Transportation has brought home 
an urgent need for a clear delineation in law regarding the role played 
by the three types of motor carriers, i.e., common, contract, and private. 
On really workable distinctions, based on observable facts, rests the only 
hope for fair and impartial regulation of all modes of transportation. 

As the pertinent sections of the Interstate Commerce Act read at 
present, there is almost universal disagreement as to some interpretations 
and nearly unanimous dissatisfaction with the confused and contra- 
dictory working-out of these varying interpretations. 

Perhaps the fundamental difficulty, and one that concerns you very 
directly, is the lack of agreement on just what transportation itself is— 
just how comprehensive a function it is. Clarification on this point 
should be a major consideration, for on it depends the successful imple- 
mentation of subsequent definitions and distinctions among the various 
modes of transportation. 

One very important characteristic of transportation—one which de- 
serves much re-emphasis—is its independence as a function, at least in 
an abstract sense. In this age of economic specialization, transportation 
has grown to be more than a subsidiary operation. More than ever has 
it become an individualized economic function—a function marked by 
certain distinguishing features, operating under conditions peculiarly 
its own, and subject to forces uniquely affecting it. 

Thus, transportation as an industry generally must function under 
regulations tailored to fit its own distinguishing characteristics in an 
over-all economic system. More particularly, as each type of transpor- 
tation reveals its individual traits, more specific delineation within a 
body of regulations becomes possible. 

In actual practice, however, the definitions of ‘‘private,’’ ‘‘con- 
tract,’’ and ‘‘common’’ carriers do not clearly reflect basic differences 
in fact. 

For instance, the similarities that exist between ‘‘private’’ and 
‘‘contract’’ carriers was aptly pointed up by a witness during the Sub- 
committee hearings, who stated, ‘‘I believe every true contract carrier 
will agree that true contract carriage is a substitute for private car- 
riage.’’ The evidence bears this out. It also permits a similar obser- 
vation—that both private and contract carriage are—at many times, and 
in many ways—a substitute for common carriage. 

This is particularly true when ‘‘private’’ motor carriage is con- 
ducted for compensation—conducted for any purpose, in fact, other 
than as a purely service function, as an essential and indistinguishable 
part of the merchandising process. Where private carriers are operated 
as a convenience for the manufacturer, rather than the customer—where 
compensation is charged the customer for the transportation (and this 
is usually done at rates approximating those published for common ecar- 


riers on a like haul), private carriage is definitely entering the ‘‘for- 
hire’’ field. 
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Common-carrier interests, as well as others with no direct interests 
involved, see in this situation a threat that the common and contract 
earrier field can be invaded at will by concerns engaged primarily in 
manufacture or merchandising but conducting some trucking operations 
for compensation. Conversely, the private carrier interests maintain 
that common carriers are seeking to block them from normal practices 
of transporting their own goods in their own vehicles. 

Underlying the whole case is the fact that a for-hire carrier must 
eomply with all ICC regulations, whereas a private carrier is exempt 
from all but safety regulations. In other words, the Interstate Com- 
merce Act makes no provision for those carriers which are not purely 
private not yet common or contract carriers, and a great many of the 
7 million carriers fall within this category. 

Obviously, then, one of the difficulties hinges on the excessively 
wide area allowed under the law to the ‘‘private’’ carriers. That classi- 
fication, and its exempt status under the Act, can be adopted by any 
person not included in the terms ‘‘common earrier’’ or ‘‘contract car- 
rier,’’? which are themselves loosely defined. Furthermore, the ‘‘ private 
earrier’’ may be either the ‘‘owner, lessee or bailee’’ of the property he 
is transporting ; and the transportation may be for the purpose of ‘‘sale, 
lease, rent, or bailment, or in furtherance of any commercial enterprise.”’ 

The definition is so broad and so loose that only chaos prospers, 
when, actually, the differences in definitions of the carriers should be 
keeping them in their own sphere of transportation activity. 

The extensive hearings conducted by our Subcommittee brought to 
light many of the abuses permitted under these loose definitions. A 
few examples will illustrate this point. 

There have been widespread operations, of a supposedly ‘‘private’’ 
nature, in which the lawful owner of the goods transports his own mer- 
chandise to destinations which happen also to be points of origin for 
commodities which are exempt from regulation. The unloaded ‘‘private’’ 
carrier then becomes a carrier of such exempt goods as fruits, vegetables, 
or fish. For this return load he is compensated under unpublished rates, 
which often are below those for carriers that are engaged in transpor- 
tation as their only source of income. 

Let me add that this situation is so prevalent that a leading private 
earrier organization puts out periodic bulletins encouraging the prac- 
tice, and listing those commodities which can be carried without ICC 
authorization. 

With the number of exempt commodities constantly increasing, this 
compensated return-load business stands to be greatly expanded—to the 
detriment not only of for-hire carriers but also of a consistent, equitable 
national transportation system. One result of such competition has been 
a marked increase in the number of regulated carriers illegally com- 
peting for exempt business by cutting their rates in spite of ICC regu- 
lations to the contrary. 

Further testimony revealed that a number of so-called ‘‘ private 
earriers’’ transport cheese and eggs from Chicago and Wisconsin to 
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Texas. On the return trip, shrimp from the Gulf coast are carried as 
‘*backhaul’’ items at depressed rates. Since they are carried on a for- 
hire basis, such operations clearly contravene the intention of Congress 
—which provided for limited agricultural and fish exemptions as a sort 
of last-minute boost to farmers and fishermen, enabling them to get their 
products to the points of origin in the ordinary channels of commerce 
without bothersome regulation. 

Another inequity resulting from artificial distinctions is the 3% 
transportation tax. This tax was imposed at the outset of the recent 
war and placed a burden on for-hire carriers which did not fall on 
private carriers. This burden is manifestly unfair and the tax should 
either be repealed or extended to include all carriers. 

In another case brought to our attention, a trucking subsidiary was 
doing business as a private carrier while at the same time acting as 
parent company of several others engaged in distilling and related 
operations. The carrier served these distilling subsidiaries until an 
ICC ruling found the trucking subsidiary to be in fact a contract car- 
rier. The carrier was dissolved as a distinct subsidiary and its opera- 
tions turned over to the sales agency, which now argues that it is a 
private carrier. 

An increasingly frequent abuse is the ‘‘trip-leasing’’ system. When 
motor vehicles belonging to private carriers are unloaded at their desti- 
nation, and no return load of exempt commodities is available, the truck 
is ‘‘leased’’ for the return trip only. 

This latter practice also has a counterpart among common carriers. 
Trip-leasing has been frequently used as a means of extending a common 
carrier’s operations beyond the legal limit stipulated in his route plan 
filed with the ICC. For example, a Detroit to Chicago carrier has a 
chance to haul a load to Milwaukee. Chicago is the legal end of his 
route, so he proceeds to lease or to contract for an exempt truck in 
Chicago in order to complete this particular job. 

Contract carriers, also because of unrealistic definitions in the law, 
have tended in some instances to run away with their privileges. Testi- 
mony presented indicates that some contract carriers have so many con- 
tract customers they have long since ceased to specialize, or discriminate 
among types of service and have become, in fact, common carriers with 
a deluxe position. 

At this point, it should be remarked that most of the abuses cited 
here are common to all three types of motor carriers—they are by no 
means limited to private carriers. Basically, as I have tried to demon- 
strate, the fault lies with inaccurate definitions. Nevertheless, the prin- 
cipal beneficiaries under the present law unquestionably are private 
operators, if for no other reason than that they are exempt from all but 
ICC safety regulations. 

No one would question the fact that these operations are profitable; 
and, under present conditions, it is advantageous to move merchandise 
by private truck. For reasons suggested earlier, it is much more profit- 
able than using for-hire carriage. 
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The preferred position of some carriers, however, springing from 
basically loose definitions, has created disturbing results: controversy 
and confusion instead of the hoped-for implementation of the national 
transportation policy. While a more precise definition of types of trans- 
portation is not a cure-all to the problems affecting the industry, it does 
seem to me to be something of a prior necessity for any eventual solu- 
tion of those problems. It is a fundamental basis to any development 
of policy—the point of department at which general lines of direction 
are indicated. 

‘‘Fair and impartial regulation of all modes of transportation’’ 
cannot be effected when two motor carriers, supplying substantially the 
same type of service, are treated entirely differently under the law. 

‘‘The inherent advantages of each mode of transportation’’ cannot 
be preserved when one carrier is forced under restrictive regulations 
while a competitor of essentially the same type is untouched by those 
regulations. 

‘*Sound economic conditions in transportation’’ cannot be fostered 
as long as unregulated, cut-throat competition is encouraged by laws 
which permit easy escape from their binding effects. 

‘*Reasonable charges for transportation services’’ cannot be main- 
tained while certain carriers are forced to publish their tariffs at the 
same time their competitors can undercut them in secret. 

In like manner, nearly all the other provisions of the national trans- 
portation policy remain in constant danger of subversion as long as loose 
and inadequate foundations, in the form of definitions and distinctions, 
underlie the implementation of those ends. 

In a time of national emergency and all-out economic mobilization, 
a smoothly-functioning, well-coordinated and adequate transportation 
system is a vital necessity. Legislation now is imperative in order to 
straighten out the curves and distortions which experience has shown to 
exist in the system. 

This is not to say, however, that truly ‘‘priva carriage should 
be regulated. I can state frankly that I am opposed to that. Never- 
theless, I want to make it perfectly clear that the abusive practices men- 
tioned earlier are destroying for-hire carriage and, consequently, are 
contrary to our national policy. 

In conclusion, then, let me emphasize that in order to protect the 
shipping public, carriers, and our national economy—legislation should 
be adopted which clearly defines a ‘‘common carrier,’’ a ‘‘contract car- 
rier,’’ and a ‘‘private carrier.’’ A definite and clear line of demarcation 
should also be drawn between each, and certain safeguards established 
which will preserve the inherent advantages of each of these three types. 


?? 





Interstate Commerce Service Orders and 
Penalty Demurrage Charges * 


By A. G. Grimm 


Under Section 1 (15) (a), Part I of the Interstate Commerce Act, 
the Commission has power to suspend the operation of any or all rules, 
regulations or practices then established with respect to car service. 

The issuance of I. C. C. Service Order 856, effective August 1, 1950, 
providing that Saturday and Sunday be included in computing de- 
murrage on all freight cars after the expiration of the free time, and 
Service Order 865, effective September 15, 1950, providing for penalty 
demurrage charges, is history repeating itself in times of emergency. 
You will recall we had I. C. C. Service Order 242 in effect from October 
19, 1944 to December 3, 1944 and Service Order 242-B from April 1, 
1945 to October 1, 1945. 

During the time that various I. C. C. Service Orders were in effect 
during the last war, unusual situations developed beyond the control of 
shippers and they were powerless to act in securing the prompt unload- 
ing of cars. There were labor disputes that prevented shippers unload- 
ing cars. Export shipments moved under Office of Defense Transporta- 
tion permits to ports of export. Here we had a system prescribing for 
the shipper when a car could be shipped. He was given an authorized 
acceptance date, a range of only 3 to 4 days, in which period shipments 
were accepted by the carriers. This acceptance date was related to the 
steamer loading date and allowed only sufficient time in transit for 
arrival at ports to transfer contents of cars to steamer, also usually con- 
sisting of only a 3 day period. Frequently, vessels were delayed in 
arriving at their ports of call, or, because of the submarine menace, were 
sent to other ports of call to pick up their cargo. 

Does the shipper have any relief in such situations when the service 
orders do not carry an exemption provision for strikes or do not exempt 
export traffic? The Interstate Commerce Commission considered and 
dealt with similar situations and a review of some of those cases will be 
helpful in giving us an answer. 

The present Service Order 865 does not exempt export traffic except 
bulk freight. Service Order 242-B did not exempt export traffic. Be- 
cause of the ODT permit system of moving traffic to ports many people 
felt that export traffic should be exempted in 1945 and the Commission 
received numerous requests direct from shippers to amend the order. A 
committee of the National Industrial Traffic League continued to work 
on this exemption feature. On June 6, 1945, the Commission issued 
Amendment 1 to Service Order 242-B exempting export shipments held 
at or short of ports for trans-shipment, and this amendment became 
effective at 7 A. M., June 7, 1945. 





* Remarks before 9th District Chapter meeting, January 16, 1951. Mr. Grimm 
is General Traffic Manager, Pillsbury Mills, Minneapolis. He is Chairman of the 
9th District Chapter. 
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Prior to the exception on export traffic, demurrage charges were 
collected on the basis prescribed in Service Order 242-B. Docket 29505, 
Pillsbury Mills, Inc. v. Erie Railroad Company, et al, 266 I. C. C. 802, 
was a proceeding resulting from the collection of demurrage charges by 
The Delaware, Lackawanna and Western Railroad Company and The 
Erie Railroad Company on carload shipments of flour billed from Buffalo, 
New York, to New York, New York, for export during the time I. C. C. 
Service Order 242-B was in effect. The vessels for which the freight was 
intended were delayed considerably in arriving at the port. The rail- 
road was informed of the delay and the request was made that they 
unload the cars. They pleaded an extreme shortage of manpower and 
were unable to unload the cars. Here was a case where the shipper was 
powerless to secure the release of cars and to exact a penalty would be 
unreasonable. 

The complainant requested carriers to file a special docket appli- 
cation for authority to refund the excess charges. The Freight Traffic 
Managers Committee of the Trunk Line Association felt that because 
the charges were assessed in compliance with an order of the I. C. C. 
they could not petition the Commission for a refund, even though the 
Order was amended to exempt export shipments. 

Export traffic has always been given special consideration since 
shortly after the passage of the Interstate Commerce Act. Re Export 
Trade of Boston, 1 I. C. C. 24 (1887) is one of the earliest cases. Eight 
years after this the Supreme Court of the United States in the Import 
Rate Case, 162 U. S. 197, instructed the Commission to take into con- 
sideration competitive conditions in foreign trade as circumstances which 
warrant a railroad to charge lower rates for export than domestic traffic. 

In 1901 the investigation of the United Industrial Commission was 
reported. It reflected complaints of shippers because of special export 
rail rates, but the railroads defended the practice by showing the exist- 
ence of competitive conditions relying on the import rate case (supra), 

Export freight free time was considered by the Commission in 47 
I. C. C. 162 and it was held that any rule as to free time is unreasonable 
which does not take into account the irregularity of transportation serv- 
ice which the rail carrier is responsible for. Again in Merchants & 
Planters Compress & Warehouse Company v. G. H. and H. R. Co., 129 
I. C. C. 477, the Commission said, ‘‘The difference between demurrage 
rules on domestic and export traffic has long been recognized as prop- 
er.’’ That export traffic is subject to more liberal demurrage rules than 
domestic traffic was recognized in Grain from Texas to New Orleans for 
Export, 225 I. C. C. 401. 

In 64 I. C. C. 400 it was noted that delays in rail transportation to 
port, belated delivery to dock, the uncertainty of the sea, necessary 
changes in sailing dates of steamers, and other equally disturbing factors 
result in car detention at the port. 

In Export Bills of Lading Rules in South, 227 I. C. C. 365, the Com- 
mission found that greater free time was justified at the North Atlantic 
than at the Gulf ports. The Commission had also stated that ‘‘It would 
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hardly be consistent to penalize either of them (shipper or consignee) 
for any detention at the port of export for which they are in no wise 
responsible,’’ Demurrage on Export Traffic at Louisiana Ports, 190 I. C. 
C. 704. 

Thus, it will be seen that for many, many years export traffic has 
always received more favorable consideration with respect to demurrage 
rules than domestic traffic. Docket 29505 was disposed of without a 
printed report and as indexed on page 802 of 266 I. C. C. reparation 
was awarded. 

Products—From Sweden, Inc. v. Lehigh Valley, et al, 263 I. C. C. 
760, was a case where the vessel was routed to another port and it was 
necessary to re-ship the commodity from an Atlantic to a Gulf port for 
loading. In disposing of this case the Commission held that rules which 
are just and reasonable in peacetime are not necessarily just and reason- 
able under conditions resulting from the war. ‘‘In our opinion the 
failure of defendants to make appropriate changes in their rules resulted 
in application of unreasonable charges on these shipments.’’ 

Another case of interest, but which was dismissed, was Pills- 
bury Mills, Inc. v. Southern Pacific Company, 268 I. C. C. 206. Here 
there was a question of improper notifications claimed to be responsible 
for the delay in the unloading of cars at Wilmington, California. The 
Commission held that the facts in the instant proceeding showed no more 
than ordinary delays due presumptively to such labor shortages as were 
common during World War II and did not warrant a finding that the 
demurrage charges were unreasonable. 

Penalty demurrage charges have always been assessed with a view 
of securing prompt release of equipment but there arise situations where 
penalty charges fail to accomplish desired results, especially in the 
case of a strike. 

A number of strike cases were considered by the Commission in 
which penalty demurrage charges were sought to be collected as provided 
for in I. C. C. Service Orders. 

In Catz American Sales Corporation v. Erie Railroad Company 
et al, 268 I. C. C. 791, the carriers sought to collect demurrage charges 
under fourth revised Service Order 180 applying on refrigerator cars. 
Tugboat operators in New York harbor were on strike, delaying the 
arrival of all ships at berths and making it impossible to deliver freight 
by lighter to shipside. The strike was clearly beyond the control of 
either the complainant or defendants. Demurrage charges sought to be 
collected were found to be unreasonable and waiver of collection of cer- 
tain of the undercharges authorized. 

Another case of a strike during the life of fourth revised Service 
Order 180 designed to alleviate a shortage of refrigerator cars involved 
the entire meat packing industry. Armour and Company v. AT&SF 
Railway Co. et al, 269 I. C. C. 449, was the case in which the Commis- 
sion said, ‘‘The purpose of the penalty element in demurrage charges 
is to induce prompt release of equipment by shippers, but the purpose 
fails when the shipper is powerless to act; and in such circumstances to 
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exact a penalty is unreasonable. This principle applies even when the 
charges have been prescribed by an emergency order of the Commis- 
sion.’? The Commission then cited Catz American Sales Corporation v. 
Erie Railroad Company, 268 I. C. C. 791, and Iversen v. United States, 
63 F. Supp. 1001, affirmed per curiam on motion, 327 U. 8. 767 and 327 
U. S. 819. An order was entered authorizing waiver of undercharges. 

Dunn Sulphite Paper Company v. Grand Trunk Western Railroad 
Company, 269 I. C. C. 595, involved another instance of a strike by em- 
ployees of the complainant. Here demurrage charges sought to be col- 
lected by defendant were computed on the basis of charges prescribed 
in Revised Service Order 242 in effect during the strike period. Here 
again the Commission authorized waiver of collection of the penalty 
charges. 

From these cases it is reasonable to conclude that where shippers 
have taken every available means to release cars, or when they are power- 
less to act in circumstances beyond their control, there is likelihood of 
relief from penalty demurrage charges computed on the basis prescribed 
by such Service Order. 





Judicial Review of Orders of the Interstate 
Commerce Commission * 


By Joun H. KreEamMErR 


One of the significant developments of the recent century has been 
the great rise in importance of governmental administrative agencies. 
While the administrative process in Federal Government is anything 
but new, having existed since the beginning of our government, the con- 
tinued growth of these agencies has given them the stature of a ‘‘ fourth 
branch”’ of the Government, existing side by side with the traditional 
legislative, executive and judicial branches. The purpose of Congress in 
creating or utilizing an administrative agency is to further some public 
policy which it has embodied in law, whether it be a unified system of 
transportation, peaceful labor relations or old age security. Of course, 
the powers given these groups are intended to be exercised with impar- 
tial justice to all private interests involved and with full recognition of 
all rights secured by law. 

The administrative agency charged with the responsibility of ad- 
ministering the regulation of interstate commerce within the limits of 
the United States is the Interstate Commerce Commission, created in 
1887 and thus one of the oldest administrative bodies in the nation. 
While originally created largely for the purpose of regulating rates 
charged by railroads, its operations have now extended to all interstate 
carrier operations. As you all know, the Commission now has a tre- 
mendously wide and varied scope of activities varying from shippers’ 
complaints involving only a few dollars to reorganization proceedings 
concerning entire railway systems involving hundreds of millions of 
dollars. This increased scope of activity has but kept pace with the 
expansion of the Interstate Commerce Act itself—whereas the original 
Act would just fill twelve typewritten pages, the present Interstate 
Commerce Act runs to nearly two hundred closely printed pages. In 
connection with many of its activities, particularly those requiring fact 
finding and adjudications concerning the existence or nonexistence of 
liabilities based on the infringement of rights, the Commission makes 
decisions involving an interpretation of laws or regulations, the weight 
of evidence, and similar matters which seem very similar to the ‘‘cases 
and controversies’’ over which the Constitution gives courts jurisdiction. 
In view of the steady growth of administrative agencies, probably the 
main problem connected with this growth has been to fit them within the 
traditional framework of a government of checks and balances. While 
judicial review is one of the important balances of our governmental 
system, it is important to decide its scope with respect to administrative 
orders. It should not be too broad or searching or it will hamper ad- 
ministrative efficiency. On the other hand, it should not be so restricted 
or so forceless as to fail as a check or deterrent upon manifest ad- 
ministrative error or abuse of power. Thus a recurring question has 





* Remarks before Kansas City Chapter, February 7, 1951. Mr. Kreamer is an 
attorney associated with the firm of Gage, Hillix & Phelps, Kansas City, Missouri. 
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e been the one of how much power administrative agencies should have 
over the exercise of private rights and whether or not the agencies use 
the power which they have been granted constitutionally or lawfully, 
and, as can be imagined, the proper line dividing the power of ad- 

heen ministration and that of the courts is not easy to draw. The question 

of the availability and extent of judicial review has, until recently, been 
hing so important as to be deemed almost the whole content of administra- 
c tive law and has been spoken of as ‘‘the recurrent central issue.’’ 

arth The objective of judicial review of administrative orders is to serve 

onal as a check on the administrative branch of government—a check against 

excess of power and abusive exercise of power violating private rights. 
blie It is generally true that judicial review is not used to compel enforce- 

n of ment of the law by administrators, but is principally utilized to curb 

irse. abuses of power. The existing provisions for judicial review are of two 

. kinds: (a) Those contained in statutes, and (b) those developed by the 

n of courts in the absence of legislation. At the present time there exists a 
body of statutory law called the Administrative Procedure Act (and 

ad- familiarly known as the ‘‘A. P. A.’’) which provides a method of judi- 


3 of cial review to be applied comprehensively across the board to nearly all 
| in administrative orders or adjudications. However, putting first things 
ion. first, or at least speaking chronologically, the matter of judicial review 


ates of administrative action as developed by the courts themselves will be 
tate first referred to since this judge-made law was most certainly the basis 


tre- for the review provisions of the Administrative Procedure Act. 

exe’ _ With many judges playing individual roles in the process, judicial 
ings review of administrative action has developed just as the common law 
of itself, gradually, from case to case, with its course of development de- 


the pending upon the pressures of particular situations, the teachings of 
nal experience, the guidance of political or jurisprudential principle, the 


tate influence of legislation, and even upon such imponderables as the per- 
in sonality of the particular judge and upon what side of the bed he might 

fact have got up from on the morning of the case. 

of The courts early felt that ‘‘supremacy of the law’’ demanded the 


kes closest scrutiny of the governmental agencies.. At first the courts were 
ght plainly distrustful of the power of the newly-created agencies and early 





anes cases show many instances where the courts overruled administrative 
ion. decisions, preferring their own findings on matters of either fact or law 
the to those of the agencies. However, as the courts’ respect for the ability 
the and fairness of the agency personnel increased, the inquiry into the 
hile lawfulness of the administrative action was considerably restricted. In 
atal this respect, the Interstate Commerce Commission has long enjoyed a 
tive favorable reputation. As one U. S. judge has stated, ‘‘When I have a 
ad- ease on review from the Interstate Commerce Commission, almost in- 
ted stinctively I want to sustain its order. When I have before me a 
ad- case to review from the Federal Trade Commission, almost instinctively 
has I want to reverse it.’’ 

The extent of availability and the scope of judicial review has been 
5 an developed, as noted, in a case-by-case manner. The first questions to 


pars. be answered are (1) ‘‘Which orders of the Commission are reviewable 
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by courts and, (2) Who may seek review?’’ or, ‘‘What is the area of 
judicial review?’’ Of course, not all acts of the I. C. C. are reviewable. 
The Interstate Commerce Act itself does not provide much help in this 
regard and it was left to the courts to establish general principles which 
could be applied to a particular situation to determine whether the 
action complained of was or was not reviewable and whether the com- 
plaining party should be allowed his day in court. 

First, the courts held that only a person with ‘‘legal standing”’ or a 
‘*party in interest’’ could attack an agency holding. This is a very 
general principle but it is applied to decide the question of right to 
review in each specific case and frequently with seemingly inconsistent 
results. Thus the Supreme Court has held that a railroad may, and a 
shipper may not, contest some orders of the I. C. C. In other cases, the 
court has held that (a) a person injured by an order of the Commission 
may have judicial review even though he was not a party to the pro- 
ceedings before the Commission and (b) a person who was a party before 
the Commission is not necessarily entitled to judicial review. 

Another standard is that only ‘‘final’’ Commission orders are re- 
viewable. This is a form of judicial self-limitation arising out of the 
courts’ desire to escape the burden of reviewing the thousands of prelimi- 
nary or procedural orders of the Commission. In addition, the so-called 
doctrine of ‘‘exhaustion of administrative remedies’’ provides a very 
helpful device calculated to reduce the number of administrative actions 
a court must review. This doctrine means nothing more than that a per- 
son complaining of a Commission order must, before he can get a hear- 
ing in court, have exhausted every possibility of review within the Com- 
mission itself. For example, he must show the Court that he has filed 
Exceptions to the Examiners Report and Recommended Order, and, if 
overruled there, that he has filed a Petition for Reconsideration and 
received unfavorable action thereon by the full Commission. So we see 
that the courts have formulated the requirements of finality of adminis- 
trative action and exhaustion of administrative remedies as prerequi- 
sites to court review. 

Once it has been decided the Commission order complained of is 
‘*final,’’ that the complaining party has ‘‘legal standing,’’ and that he 
has exhausted his administrative rights of appeal, the problem of the 
scope of such review becomes important. How much force will the court 
give to Commission decisions? How thoroughly will the court go into 
the evidence before the Commission? What if the court would have 
decided differently had it been in the Commission’s place? Such are the 
sort of questions involved in the problem of the scope of review. In this 
connection, the competency of the administrative agencies has come to 
be recognized and they have been conceded an expertness in the par- 
ticular field in which they operate, particularly with regard to ques- 
tions of fact. Out of this concession came the idea that administrative 
decisions on questions of fact should be conclusive if supported by sub- 
stantial evidence, with full court review restricted to questions of law. 
The problem was, of course, whether or not a particular question was 
one of fact or one of law and, as might be expected, a realistic phrase 
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‘mixed question of law and fact’’ arose to describe the normal situation 
where it is impossible to separate or distinguish questions of fact from 
questions of law. However, courts have been forced to give at least lip 
service to the idea that only questions of law would be fully reviewed 
whereas determinations of fact, if supported by substantial evidence, are 
considered final. Thus, if only questions of fact are involved, the re- 
viewing court will merely go into the matter sufficiently to see whether 
there is substantial evidence to support the administrative decision. Out 
of the concession that the agency is expert in its field, courts have 
frequently come close to saying that any evidence is substantial evi- 
dence and given the agency decision (whether it be the Interstate Com- 
merce Commission, the Federal Trade Commission, or others) on a ques- 
tion of fact a stamp of finality perhaps unwarranted on closer examina- 
tion. In connection with this ‘‘rubber-stamp’’ philosophy, one should 
note what the late Commissioner Eastman had to say on the subject. 
As part of the address made by Mr. Eastman at a dinner tendered him 
by the Association of Interstate Commerce Practitioners in recognition 
of his 25 years service on the Commission, he stated: ‘‘The courts were 
at one time too prone to substitute their own judgment on the facts for 
the judgment of the administrative tribunals. They are now in danger 
of going too far in the other direction. The principle that it is an error 
of law to render a decision not supported by substantial evidence is a 
salutary principle. The courts should enforce it.’’ 

On the other hand, where a question of law is involved, the courts 
have not been so hesitant to substitute their own interpretation for 
the agency’s and the same judicial submission to the administrative 
‘expertise’ is not generally found. On a strict question of law, such 
a decision of the I. C. C. involving the interpretation of a statute, which 
is the sort of question courts have traditionally had the responsibility 
of answering, the idea of expertness is given a reverse twist, so to 
speak, and the courts are here considered to be the better body to decide 
such a point. Therefore, the court will go into a Commission decision 
involving a legal point most carefully and will overturn the decision if 
it feels its own interpretation to be better or more reasonable than the 
Commission’s. 

There supposedly has evolved a recent tendency away from any 
attempt to decide a case along the traditional lines of questions of fact 
or law, and the courts are now said to place the major emphasis on 
which, between the administrator and the judge, has the better relative 
ability to decide the issue. Thus, an administrative decision on a ques- 
tion of either fact or law may stand now if (1) it is found to result from 
the expertness peculiar to the agency; and/or (2) if it is not plainly 
unreasonable. Thus in some cases, even though the decision appealed 
from has its basis in an administrative interpretation of a statute, 
which most certainly is a question of law, the courts, even though they 
may not agree with it, will sustain the order of the agency provided the 
particular interpretation was ‘‘reasonable.’’ It is doubtful whether this 
is anything more than an indication of the increasing extent to which 
courts will go in making administrative orders conclusive on questions 
of either fact or law. 
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In any event, as the courts have developed it, the main function of 
judicial review is to check excessive or abusive use of power by adminis- 
trative agencies. In addition we may expect judicial review to speak the 
final word on interpretations of law, although the review may be limited 
to the inquiry whether the administrative construction is a permissible 
or reasonable one. Review may also be used to require fair consideration 
from the Commission in its adjudications. Thus the requirement of a 
‘‘fair hearing,’’ meeting the standards of due process, was set by the 
well-known Morgan cases in which some of you here may have had some 
direct interest. Finally, judicial review may be used to check extremes 
of arbitrariness or incompetence in administrative adjudications, which 
the courts do by requiring the adjudications to be supported by substan- 
tial evidence. 

Even where judicial review can operate on orders of the Interstate 
Commerce Commission, there are several limitations upon the extent to 
which it can be effectively used. First is the great volume of this 
agency’s adjudications. The Interstate Commerce Commission may 
make determinations in thousands of cases in one year while some other 
agencies have even bulkier dockets. The Veterans’ Administration alone 
makes determinations in over 100,000 cases each year. On the other 
hand, statistics show that the total criminal and civil cases handled by 
the Federal Courts in one recent year came to 73,448. Of course many 
of the administrative decisions are informal matters but even concern- 
ing the more important ones the court cannot supervise all adjudications 
in order to insure a correct result in each of them. There are also 
financial obstacles. The amount involved may be too small or the parties 
too poor to afford court litigation. Another element affecting court 
review is the question of time. Frequently a shipper or carrier cannot 
afford to take the time or to divert to litigation the energies of its 
executives which it would have to do in order to seek a court review of 
an unfavorable Commission decision. In other cases the harm caused 
by administrative action is done before judicial review is available and 
such review cannot undo the damage. Even so, the potential availability 
of judicial review has definite effects on the procedure and attitude of 
any administrative body. If his order may be subjected to judicial 
scrutiny, the administrator will almost certainly exercise great care to 
see that his conduct will stand up under the close study of a court. 

Until recently, nearly all the law relating to judicial review of ad- 
ministrative orders (including those of the Interstate Commerce Commis- 
sion) was found only in judicial decisions. One early statute did pro- 
vide a special court for review of I. C. C. orders. The Urgent Deficien- 
cies Act of 1913 provided the device of a three-judge district court for 
review of I. C. C. orders and this provision has now been somewhat 
expanded and clarified in the new Judicial Code. Under this law, suits 
to enjoin or set aside Commission orders must be brought before such 
a special District Court and from that court’s decision an appeal can 
be made directly to the Supreme Court as a matter of right. However, 
these provisions say nothing about what orders may be reviewed, who 
may seek review, or what is the scope of such review. As a matter of 
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fact, there are very few statutes which specifically deal either with the 
area or scope of review of Commission orders. The Interstate Commerce 
Commission Act itself in Section 16 contains provisions relating to en- 
forcement of Commission orders. Section 305(g) of the Motor Carrier 
Act states that ‘‘any final order under this chapter shall be subject to 
the same right of relief in court by any party in interest as is now pro- 
vided in respect to orders of the Commission made under Chapter 1 of 
this title * * *.’’ It is plain that in order to find out anything about 
judicial review of Commission orders one would have to leave these Acts 
and turn again to the judicial decisions. 

As noted before, the principal statute bearing upon the problem of 
eourt review of Interstate Commerce Commission orders is the Adminis- 
trative Procedure Act. Section 10 of this Act is entitled ‘‘ Judicial Re- 
view of Agency Action’’ and purports to set forth explicit statutory 
standards governing both the area and scope of court review. Actually, 
although there is some difference of opinion on this, there is very little 
in the Administrative Procedure Act that is new—it is mainly a codifi- 
cation in quite general terms of the law already hewn out by many judi- 
cial decisions preceding its passage. The various provisions are none- 
theless important for they at least fix the area and scope of judicial 
review as Congress determined them to be or as it wished them to be. 

That the Administrative Procedure Act merely codifies existing law 
ean be seen by an examination of some of its provisions. Section 10 (a) 
sets forth the standard of ‘‘legal standing’’ when it says that 


‘‘Any person suffering legal wrong because of any agency action, 
or adversely affected or aggrieved by such action within the mean- 
ing of any relevant statute, shall be entitled to judicial review 
thereof.’’ 


We find the doctrine of ‘‘finality’’ set forth in Section 10 (c) : 


‘‘Every agency action made reviewable by statute and every final 
agency action for which there is no other adequate remedy in any 
court shall be subject to judicial review * * *.’’ 


The heart of Section 10 is sub-section (e) entitled ‘‘Scope of Review.’’ 
This section states that the reviewing court shall decide ‘‘all relevant 
questions of law, interpret constitutional and statutory provisions, and 
determine the meaning or applicability of the terms of any agency 
action.’’ It also provides for affirmative relief in that it states that the 
reviewing court shall ‘‘compel agency action unlawfully withheld or 
unreasonably delayed.’’ The reviewing Court’s function as a deterrent 
upon the abuse of power by the Commission or any other administrative 
agency is made explicit by Section 10 (e) (B) in which the Adminis- 
trative Procedure Act provides that the court shall: 


‘*(B) hold unlawful and set aside agency action, findings and con- 
clusions found to be (1) arbitrary, capricious, an abuse of discre- 
tion, or otherwise not in accordance with law; (2) contrary to con- 
stitutional right, power, privilege, or immunity; (3) in excess of 
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statutory jurisdiction, authority, or limitations, or short of statu- 
tory right; (4) without observance of procedure required by law; 
(5) unsupported by substantial evidence * * *.’’ 


If one will recall the rules of law defining the area and scope of 
judicial review of administrative orders which the courts have originated 
and followed through the years from the beginning of the administrative 
process to the passage of the Administrative Procedure Act, it will be 
seen that this Act is very little more than a condensation of these prin- 
ciples. Thus we find in Section 10 (e) (B), the same provisions govern- 
ing the scope of review which, as noted above, the courts themselves 
have long ago set up as standards. That is, the reviewing court will 
examine the record of the proceeding before the Commission and set 
aside the Commission’s order if it is found to be arbitrary, capricious 
or unlawful; or if it is contrary to or in excess of statutory or consti- 
tutional power; or if it has been rendered without recognition of the 
requirements of due process in that a ‘‘fair hearing’’ was not accorded; 
or if it is unsupported by substantial evidence. While comparatively 
few cases have been decided under the Administrative Procedure Act, 
there seems to be considerable unanimity of judicial opinion that this 
statute, while perhaps providing some clarification in the field and mak- 
ing it easier for lawyers and laymen alike to find and understand the 
law in this regard, does not make any substantial or basic changes in 
the matter of judicial review of administrative orders. Each case must 
still be decided on its own facts with reference to the principles laid 
down by the many judicial decisions as embodied in the Administrative 
Procedure Act. 
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Unwinding the Truck Traffic Tangle 


By Austin G. SNETZGER * 


Unwinding the truck traffic tangle is one of the most serious prob- 
lems confronting the trucking industry. In fact, it has grown so big 
that the trucking industry, while perhaps the most seriously affected by 
the problem, cannot of its own action solve it. The solution today, as 
pointed out in two very recent studies, one by the United States Chamber 
of Commerce, and the other by the Liberty Mutual Insurance Company, 
requires the intelligent cooperation of all affected parties. In other 
words, the trucking industry, and in this term we include not only the 
for-hire industry, but all truck users, is paying a costly bill for con- 
gestion. It should be the leader in any effort to unwind the tangle, but 
the problem is so complicated and affects so many people, that its solu- 
tion will require the wholehearted cooperation of public officials, ship- 
pers, receivers, building owners, mass transportation facilities, archi- 
tects, and students, before substantial progress can be made. 

There are other alternatives, one of which is discussed herein, which 
may offer some relief, but, we have the alternative of conforming our 
street usage to our streets, or of abandoning some facilities because of 
barriers which have been created around them. If a solution can be 
found, which will even in part remedy the present confusion, we are to 
that extent enriched. 

To the student, as a background for such an effort, we recommend 
the recent study compiled by the Transportation Department of the 
United States Chamber of Commerce, entitled ‘‘Solutions to the Prob- 
lem of Merchandise Pickup and Delivery in Business Districts.’’ As 
pointed out in that study, the problem has become acute at this time 
due to the tremendous increase in the use of passenger cars and trucks. 
For instance, in one midwestern city, total registrations have increased 
100% since 1932, 50% since 1940, and 37% in the last four years. The 
natural result has been to increase delays. Therefore, emphasis is upon 
the elimination of delays wherever possible. Particularly is this im- 
portant when consideration is given to the fact that average truck costs 
have increased greatly in the last four years, and range from 5c to 10¢ 
per minute, depending upon area, and the type of equipment operated. 
A ten minute delay therefore, represents anywhere from 50c to $1.00, 
which must be compensated for in the charges paid. 

How important the elimination of delays really is, is best demon- 
strated by the study of pickup and delivery operations recently com- 
pleted in certain New England cities by the Liberty Mutual Insurance 
Company. That study shows that not quite 40% of total time spent in 
pickup and delivery service represents delay. Strangely enough, the 
delay factor is not large when the vehicle is moving in traffic. It is 
particularly large in the case of tractor-trailer equipment maneuvering 
to a dock, and in all classes of equipment, it is a big factor in dock 
handling of freight after the equipment arrives at the dock, both in the 
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—503— 


504 I. C. C. PRACTITIONERS’ JOURNAL 





case of straight trucks and semi-trailers, and for both pickups and de- 
liveries. It is significant, that when vehicles are moving in traffic, delay 
is relatively unimportant, averaging less than 5% of total time. Manipu- 
lation delays, in other words, delays incurred in spotting equipment for 
loading and unloading, are factors of considerable importance. They 
are aggravated by the following conditions as classified in the Liberty 
Mutual study : 

(1) No passing clearance. (2) Waiting for berth. (3) Other pull- 
out. Each type implies a lack of space due to permanent or temporary 
obstructions. 

No passing clearance is a type best evidenced by narrow alleys in 
which deliveries are required to be made. One truck in the alley com- 
pletely obstructs the movement of all other trucks. A similar type of 
no passing clearance would be the jack-knifing of trailers across the 
streets in such a way as to block the movement of all traffic. Another 
type would be the 90° siding of two pieces of equipment on opposite 
sides of a given street in such a way as to block all traffic movement. A 
contributing factor to this condition would be improper or permitted 
parking of private passenger cars in areas where congestion occurs. 
Another factor is discourteous parking by commercial drivers. 

Waiting for berth is the product of several causes. Inadequate 
facilities for the volume of freight and the number of pieces of equip- 
ment required for its handling. The number of pieces of equipment is 
very frequently aggravated by a lack of planning on the part of the 
shippers, sometimes requiring or calling for as many as two or three 
pickups in a given day from the same carrier. 

Other pull-out is a result of inadequate space with a truck being 
blocked at the dock after having completed loading, by other trucks still 
at the dock under process of being loaded or unloaded. 

The problem generally has not received the consideration which the 
cost it is creating merits. The solution recommended requires a great 
deal of cooperation. In the first place, much of the delay is due to in- 
adequate facilities of shippers and receivers. This does not relate so 
much to dock space as it does to the internal arrangement of the build- 
ings. Dock space is essential, with sufficient aisle space on the dock, 
after the freight arrives. In addition, adequate shipping room space is 
required, both to receive freight and for the placing of freight for move- 
ment out of the building to trucks as they are presented, and for the 
placing of inbound freight. Beyond that is the problem of elevator 
service, and a centralized control over the building shipping arrange- 
ments that will give the most efficient handling to inbound and outbound 
goods. It is suggested that building owners and tenants should make 
some effort to cooperate in the use of these facilities, to improve them 
in the form of faster elevators, and better lighting of the necessary 
facilities. 

Both of the studies suggest, with respect to the movement of goods 
from the shipper’s plants, more efficient street usage can be secured 
through load consolidation, and in this connection, it is suggested that 
outbound goods for all types of deliveries, line haul carriers, local de- 
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liveries, etc., should be consolidated in one movement, wherever possible. 
Such an arrangement reduces the frequency of truck trips and reduces 
congestion at the platforms. It is further suggested that while such an 
arrangement may not be possible in every city, that a joint conference 
of line haul carriers, cartagemen and shippers, would reveal feasibility 
of the idea. The reference to linehaul carriers, includes all carriers, rail, 
truck line and forwarding company. 

In most studies of congestion, the recommended solution is ordi- 
narily the provision of union freight terminals. It is questionable 
whether the union freight terminals solves the problem. At the begin- 
ning of the trucking era, union freight terminals were the usual method 
of operation. A number of truck lines would occupy the same facilities 
as their headquarters and operate through that facility. Such terminals 
did not grow larger. In the course of time they were either abandoned 
or the operations of one individual line absorbed the entire terminal and 
other lines moved to other locations. If union freight terminals do 
confer benefits, such benefits are very limited, since they can only run to 
carriers who can find housing under the terminal roof, and there is some 
question as to whether the terminal operation is not just a method of 
shifting the complexity of the shipper facilities and the truck traffic 
tangle from the shippers’ place of business and off the city streets into 
the terminal where the complex problem of sorting and transferring be- 
tween carriers must take place. 

It is interesting to note that in a study prepared by the California 
Publie Utilities Commission, December 1948, the Commission concluded 
that unified pickup and delivery service would cost less, reduce traffic 
congestion on streets, and eliminate, to some extent, delay time at ship- 
pers and consignees doors. The Liberty Mutual study found that—‘‘an 
alternate solution to the reduction of truck movements on city streets 
is that of consolidating pickup and delivery service so that one carrier 
would provide the service for all carriers transporting L. T. L. shipments 
in the city.’’ The objections of the carriers to such a plan, were embodied 
in the California Commission’s report, in substance as follows: That, 
the present method of performing pickup and delivery operations is the 
only way that each carrier is assured of receiving shipments intended 
for him by the shipper, that more expedited service can be performed, 
and that the pickup and delivery driver is the real contact man between 
carrier and shipper. The California Commission’s recommendations 
were mentioned in the Liberty Mutual study, and in concluding that 
study, it is stated—‘‘since no factual evidence has been brought forward 
as to the merits or demerits of such an operational plan, it remains a 
questionable solution.’’ 

Americans dislike theory, because it always costs something to prove 
a point. However, the theory of consolidating freight as a move toward 
reduction of congestion and to secure economy in pickup and delivery 
service is now being demonstrated to be correct. In other words, we do 
have case evidence of the desirability of a pickup and delivery arrange- 
ment under which traffic is in a sense pooled. In the United States 
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Chamber of Commerce Study, ‘‘Solutions to the Problems of Merchan- 
dise Pickup and Delivery in Business Districts,’’ the following appears, 
under the heading of, ‘‘How Can Consolidation of Outgoing Freight 
Help?’’: 


‘*Such an arrangement is in effect in St. Louis, Missouri, where the 
local cartage carriers perform a general pickup service on outbound 
traffic for accounts served by them, receiving in one operation all 
traffic from the particular shipper or building, parcel post, freight, 
and all the types of pickups that may be required. Contractual ar- 
rangements have been entered into between the individual cartage 
carriers on the one hand, and the individual railroads, forwarding 
companies, and the truck lines on the other, for the performance of 
this service. The conflict of trucks calling for both inbound and 
outbound freight does not occur.’’ 


The merits of the arrangement justify a more complete analysis of 
it. St. Louis is like any other city. It grew with the same limitations 
of street facilities, and the same types of buildings, as other cities have 
grown. It has narrow alleys and antiquated buildings, which were never 
designed for the purposes for which they are now being used. It has had 
a very heavy increase in motor vehicle registration, the same as other 
cities have had in the past ten years. It is fighting for breath, particu- 
larly in congested areas, and is now planning some relief through the 
provisions of off-street parking facilities. Its terminal arrangements 
are a bit more complex than those of other cities. Served by sixteen line- 
haul railroads, thirteen forwarding eompanies, two hundred and seventy 
five truck lines, three or four major barge lines, and being a major 
transfer point between eastern, western, and southern railroads, and 
truck lines, it has a major problem of intermeshing its internal com- 
merce, with overhead, and origin and destination traffic. Shipper facili- 
ties are about the same as in most other cities. Freight depots are about 
the same. Yet, St. Louis has been able to move the traffic without too 
much impediment to traffic flow and without forming lines of trucks 
waiting for an opportunity to pickup or deliver freight. The difference 
is in the arrangement. 

The cartage operators as a group have individual contracts, bar- 
gained for however, as a unit, with railroads, truck lines and forwarding 
companies, under which they perform primarily pickup service for 
these forms of transportation. Under these arrangements, the cartage 
operators place equipment at a shipping dock and the shipper’s entire 
output is loaded directly to the cartage equipment. This will include 
freight in pickup service, local city deliveries, and could include parcel 
post, express and interplant movements, on the same truck. When the 
shipper avails himself of the cartage arrangement there are no delays 
waiting for pickup trucks to come in. No interruption to the shipping 
flow. No sorting and shuffling of freight to find a lot routed to a par- 
ticular carrier which has been set back on the shipping floor, along with 
other lots, waiting the individual pickup trucks of the line haul carriers. 
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There is no line-up of pickup trucks waiting their turn to get into the 
shipping dock to pick up or deliver freight. There is no confusion of 
men on and off the platform, no shuffling of shipping papers and ship- 
ping information, and the result is to clear the platform and relieve the 
shipping facilities with a minimum of effort and time, and a minimum of 
obstruction to other necessary movements to and from that place of busi- 
ness. It relieves the carriers’ facilities of delay and of considerable 
calling and calling back for pickup service. Results achieved permit a 
greater use of the shipper facilities for the receipt of inbound and 
naturally expedite this movement. 

Generally, the cartage operators perform the outbound service. The 
individual line-haul carriers in most cases either make their own arrange- 
ments for, or have their own facilities for the delivery of inbound, which 
seems to be the most efficient method for the handling of such traffic, 
providing it is possible to get to the delivery point for the purpose of 
delivery. The inbound arrangement under the control of the line-haul 
carrier permits the most economical and expeditious arrangement for 
loading, routing and delivery. The two operations working together 
produces an intermeshing of equipment, rather than a conflict. Finally, 
we get down to the real question, the cost. The cost to the carriers of 
this service, is considerably lower when compared with other cities of 
comparable size, and the same or lower wage rates. Not only this, but 
some of the carriers have stated that their costs for the pickup and de- 
livery work they perform shows a similar condition. 

Strangely enough, this arrangement or a variation of it, has been 
suggested in one or more forms over the past several years by distin- 
guished students of the problem. For instance, Commissioner J. Haden 
Alldredge, proposed a general pooling of all small L. C. L. traffic in 1948, 
and one of his justifications for this proposal was the seriousness of the 
traffic problems in cities and towns. The United States Chamber of 
Commerce in its report on ‘‘Urban Transportation,’’ April 1948, pro- 
posed a form of pooling. Pooling of traffic of a considerable number of 
carriers, however, does run into the difficulty of competitive position of 
the affected carriers, and further, pooling arrangements between a few 
or limited number of carriers, does not attack the problem on a broad 
enough scale. 

There are serious questions of public interest present in the problem 
of street usage. The mounting vehicle numbers on our city streets make 
it absolutely necessary that our street usage be as efficient as possible. 
To accomplish this end, trucks must operate to the greatest extent pos- 
sible, with maximum lading and minimum stops. We believe that the 
arrangement in St. Louis lends very much to street conservation and 
frees the seriously needed traffic arteries from undue congestion. 

We suggest study, by other parties faced with this problem, of the 
arrangements now in effect at St. Louis. Inquiries will be promptly 
answered by the author. 


Illinois Central Marks Centenary; First Land 
Grant Railroad of U. S. 


The Illinois Central Railroad was 100 years old on Feb. 10. Its 
colorful history is as much the record of the state as it is the story of a 
railway. The first iron tracks thrust through an undeveloped wilder- 
ness a century ago comprised the framework on which Illinois built its 
industry and agriculture. More recently it has played an equally im- 
portant role in stimulating the economy of the area between Illinois and 
the Gulf of Mexico. 

The road’s centennial program was opened officially with a dinner 
on Feb. 16. One thousand guests were invited to meet company 
officials and see a pageant depicting the road’s development. 

It was on Feb. 10, 1851, that the State Legislature issued a charter 
to the Illinois Central Railroad Company. The Illinois Central was the 
first of the land grant railroads. In September, 1850, Congress author- 
ized a grant of public land to Illinois to build a railway. 

The bill was introduced by Senator Stephen A. Douglas, who coaxed 
such prominent contemporaries as Henry Clay, John C. Calhoun, Sam 
Houston and Jefferson Davis to lend their support. Mr. Davis undoubt- 
edly regretted his part in it later when, as President of the Confederacy, 
he saw the road perform service of incalculable value to the Union. 


Built by Eastern Group 


State officials pondered only briefly over whether the new railroad 
would be built and operated by the state or a private company. In 1837, 
Illinois had embarked on a so-called ‘‘internal improvement program’’ 
of vast and unworkable proportions. The result was a $17,000,000 state 
debt and, by 1850, $3,000,000 of overdue interest. The state awarded 
the charter for the new railroad company to a private Eastern group. 

The charter said the road would be 705 miles long, more than twice 
the length of any other in the country. It was to be built in the shape 
of a Y. From Cairo it would extend north about 110 miles to the present 
location of Centralia. There it would split, one arm bearing northeast 
to Chicago and another northwest to the Mississippi River opposite 
Dubuque, Iowa. 

The founders of the road obtained most of the company’s initial 
capital in the East and in England. Among those who responded to the 
salesmanship of the promoters were Harriet Beecher Stowe, author of 
‘*Unele Tom’s Cabin,’’ and William Gladstone, the British Prime Minis- 
ter. 

The original line, all 705 miles of it, was built in five years and two 
months. Laborers were recruited in Eastern cities, New Orleans and 
abroad. One enterprising contractor brought 1,000 men direct from 
Ireland. 

Earlier rails laid near Chicago consisted of an iron strip atop 
wooden planks. But for the Illinois Central iron rails were imported 
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from England. One vessel loaded with rails for the Illinois Central 
foundered in a storm in mid-Atlantic. 

Towns sprang up overnight along the railroad in its early years of 
operations. Between 1850 and 1860 the population of the states doubled 
and the portion of its land area classified as ‘‘improved’’ increased from 
14 per cent to 37 per cent. 


Original Line Still Used 


Today Illinois Central trains operate over a 6,500-mile system ex- 
tending south to the Gulf of Mexico and west to Sioux City, Iowa, and 
Sioux Falls, 8. D. But the original route, the huge Y across Illinois, 
is still in operation. 

The Illinois Central’s extension to the Gulf of Mexico through 
acquisition and leasing of other lines and the resulting burdensome debt 
structure are familiar tales. So is its profound influence on Southern 
industry and agriculture. 

In 1935 attorneys for the line prepared a petition for bankruptcy, 
but the road managed to squeak through and the petition was never filed. 
The Illinois Central proved to be one of the few major railroads not 
forced into reorganization under bankruptcy laws. 

In the last ten years it has devoted much of its earnings to retiring 
debt and simplifying its involved mortgage structure. Wayne Johnston, 
president, under whose leadership Illinois Central has watched its securi- 
ties achieve ‘‘blue chip’’ status, has said the management hopes ulti- 
mately to consolidate all outstanding long-term debt under a single 
mortgage. 





Transport Bill Coming Up* 


New federal legislation directly affecting all forms of land transpor- 
tation may be nearer than generally has been realized. 

That is evident from the disclosure by E. R. Jelsma, staff director 
of the Transportation Subcommittee, Senate Interstate Commerce Com- 
mittee, that work is going forward on a draft of amendments to the 
Interstate Commerce Act on the basis of the sub-group’s lengthy and 
well-publicized inquiry under S. Res. 50. 

The urgency with which the legislators apparently view the subject 
is indicated in the fact that they are not going to issue the customary 
report of investigative findings but will make portions public as they go 
along—presumably to bolster the reasoning back of whatever legislative 
proposals are made. 

Of course, the gap between introduction of a bill and eventual action 
may be quite wide. It is likely that concentrated hearings will be held 
on the bill itself. Thus, the ‘‘proximity’’ of actual legislation is a rela- 
tive term. On the other hand, the intention to take a short route to 
action is apparent. 

Generally speaking, the aim of the investigation was two-fold: (1) 
To discover what is wrong with the Congressionally-stated National 
Transportation Policy and to re-write that policy where need is indi- 
cated, and (2) to plug regulatory loopholes and provide for more equi- 
table regulation. 

In the light of the fact that serious question was raised during the 
inquiry as to whether there is, in fact, any National Transportation 
Policy it may be assumed that the legislative draft now being written 
will propose a more clear-cut statement than that now in the law. Cer- 
tain it is that the present policy has been utilized as a shield for vali- 
dating many Interstate Commerce Commissions that have aroused ire in 
the trucking industry. Only a few days ago the Executive Committee 
of American Trucking Associations slapped hard at the ICC for rate 
decisions and others which the trucking industry views as making com- 
petitive ‘‘railroad interest’’ synonymous with ‘‘ public interest.’’ Motor 
carriers, therefore, will examine with care whatever national transporta- 
tion policy statement the Senate group puts forward. 

Mr. Jelsma’s remarks made clear, moreover, that subcommittee 
thinking leans toward redefining the types of motor carriers, putting up 
bars against alleged unregulated cut-throat competition and requiring 
reasonable charges by what are deemed to be similar types of carriers. 
He used such terms as ‘‘cross-invasion’’ of respective fields of trucking 
practices that are ‘‘destroying’’ for-hire carriers, ‘‘abuses,’’ ‘‘loose 
practices’’ and ‘‘preferred position.’’ 

All of the foregoing points in just one direction—tighter regula- 
tion all through the transportation field. 

Assuming that the Senate subcommittee and its parent committee 
come up with a finished bill that finally receives Congressional approval, 





* Reprinted from Transport Topics, February 12, 1951. 
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the new legislation will affect railroads, carriers by water and common, 
contract and private motor carriers. Whether the effects would be good 
or bad remains to be seen, but there can be no doubt that a strong at- 
tempt will be made by the Senate group to enact a measure or measures 
of deep-reaching importance to transportation as a whole and to its 


several parts. 





A TRIBUTE TO A “TRIBUTOR” } 
By Epwarp M. Renpy, 


Assistant Chief Counsel, 
Interstate Commerce Commission 


As an avid reader of the I. C. C. Practirioners’ JOURNAL Over @ 
period of many years, with much profit to myself, I always noted with 
some wonder the number of times that the subject of these few inade- 
quate words had gone out of his way to pay tribute to others. Scarcely 
an issue of the JouRNAL goes by that your Past President, Hon. R. Gran- 
ville Curry, has not commented favorably upon some one who has died, 
retired, resigned or been appointed to important office. The time con- 
sumed in this research I know is considerable, having done a little, but 
all too little, of it myself. It is true that at the recent Convention of 
your members at St. Louis, Roland Rice paid a well-deserved tribute to 
Granville Curry, but for fear this may be discounted in the nature of 
‘Senatorial courtesy’’ by one President to another, it appeared to me 
entirely appropriate that some one, preferably unconnected with your 
organization, should also have something to say about ‘‘the Judge.’’ 
Having known Judge Curry since the early 20’s, or for approximately 
30 years, the writer figured that he was in perhaps as good a position as 
any one else to undertake this task. I first became acquainted with 
Judge Curry in 1921, when I was a law clerk in the office of the Chief 
Counsel of the I. C. C., and to which office Mr. Curry had recently been 
assigned as an Assistant Chief Counsel. Though he came from the 
South, Virginia, and was a graduate of the University of Virginia, and 
I came from the North, Massachusetts, and was a graduate of George- 
town University, its bitter rival in football games which ultimately had 
to be discontinued because of the intensity of play between the teams, 
and we differed in other respects, it never made any difference to the 
Judge that I was a ‘‘d .... Yankee.’’ He was always helpful, con- 
siderate and advisory to me, and together with Mr. Farrell, former 
Chief Counsel, and boss of both of us, had a great influence on me, and 
to both of them I owe much of my great success. (Underscoring mine). 
The work of Mr. Curry in the Chief Counsel’s office is perhaps not too 
well known to others, but suffice it to say that his legal opinions were 
so instructive, complete and well-thought out, involving interpretations 
of various sections of the act and other laws administered by the Com- 
mission, that even today they are referred to and quoted with approval 
by those of us who are now called upon for similar opinions. In addi- 





1A “tributor” is a self-coined word meaning one who pays tribute to others. 
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tion, Mr. Curry handled his fair share of many important cases in the 
lower Federal courts and in the Supreme Court, to the ultimate credit 
of the Commission and of himself. A list of these cases would unduly 
extend this article, but suffice it to say that the Assigned Car Cases, 
274 U. S. 564 is one of the most important, and in its decision, the 
court laid down principles and made holdings which it is conservative 
to say helped to make the Interstate Commerce Commission the great 
tribunal it is today. The defendants in the case, that is those support- 
ing the orders of the Commission, were the United States, the Interstate 
Commerce Commission and certain mine operators. Counsel for all these 
three groups differed in their interpretation of the Commission’s order 
and the best manner in which it could be sustained. After summarizing 
the defenses to the orders of the various defendants, the court at p. 577 
said ‘‘The Commission’s contention is, in our opinion, the sound one.”’ 
This construction had been worked out, after much work and patience, 
by Mr. Curry. 

Shortly thereafter Mr. Curry left the Commission to enter private 
practice and his success therein is a matter of record and must be of 
much pride to his many friends. It is enough to say that his prepara- 
tion and presentation of cases before the Commission is highly regarded 
by members of the Interstate Commerce Commission and by its staff. 
His briefs are always models of cogency and conviction, and with such 
presentation it is no wonder that he wins most of his cases. 

But there is another phase of the Judge’s work with which the 
public is perhaps not so well acquainted, and that is the ‘‘free gratis for 
nothing’’ phase that he undertakes in order to do good to others. The 
amount of this work is I am sure not fully appreciated or even known 
to his closest associates and that probably includes Fred Dolan. I have 
already referred to the many articles he has contributed to the JouRNAL; 
in addition he has occupied responsible positions in your organization 
for many years, involving much work and no recompense outside the 
satisfaction of a job well done. I have known of many clients who have 
gone to the Judge about possible cases before the Commission, and after 
studying the facts and the law for perhaps several days, he has advised 
them, without fee, that he did not think they had a legitimate complaint. 
In addition, he is and has been for many years a member of the draft 
board of Montgomery County, Maryland, serving without compensa- 
tion, engaged in the heartrending and unenviable task of taking young 
sons away from their parents and their education, doing all with a 
nice sense of fairness and discernment for the common welfare, includ- 
ing the welfare of the individual. 

Finally, the work that he did for the Examiners of the Commis- 
sion, who had been found unworthy by the Board of Review of the Civil 
Service Commission, to continue work with the Interstate Commerce 
Commission as hearing examiners, is of the utmost importance. His 
handling of the case for these twelve examiners, briefing of the facts 
and law and printing thereof at his own expense, his development of the 
facts for these gentlemen at the hearings and argument before the Civil 
Service Commission, will live long as a model of constructive achieve- 
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ment. The result was as anyone who knows Judge Curry would antici- 
pate in any task he undertakes, complete exoneration and restoration 
to their full status of all twelve examiners as ‘‘ Hearing Examiners.”’ 
Largely as a result of this rebuff, the Board, largely from the American 
Bar Association, resigned huffily in a body. Mayhap this one result was 
worth all the work done by the learned Judge. 

I pay this inadequate tribute to him. 





Executive Order No. 10219 Fixes Transportation and Storage Duties 
of Agencies 


By Executive Order No. 10219 President Truman on February 
28th allocated duties and responsibilities with respect to transporta- 
tion and storage among the several departments and agencies having 
functions related to transportation and storage. 

Part I of the order deals with domestic transportation and stor- 
age. Part II provides for the construction and utilization of ocean- 
going merchant shipping. Part III calls for planning the utilization 
of civil aviation under the direction of the Secretary of Commerce. 
Part IV directs the Secretaries of Commerce, Army, Treasury and 
Interior to assemble data and prepare programs for the most effective 
utilization of the various transportation facilities with which each is 
concerned. Part V, among other things, exempts transportation by 
air and pipeline and coastal and intercoastal shipping from the term 
‘‘domestiec transportation’’ as used in the order. 

The text of Executive Order No. 10219 follows: 


Defining Certain Responsibilities of Federal Agencies With Respect 
To Transportation and Storage 


By virtue of the authority vested in me by the Constitution and 
statutes, including the Defense Production Act of 1950, and as Presi- 
dent of the United States and Commander-in-Chief of the armed 
forces, and in order to assure the adequacy and effective utilization of 
transportation and storage facilities to meet the needs of national 
— and of domestic and foreign commerce, it is hereby ordered as 
ollows : 


Part I—Domestic Transportation and Storage 


Section 101. The commissioner of the Interstate Commerce Commis- 
sion who is responsible for the supervision of the Bureau of Service of 
the Commission shall in utilizing the functions vested in him under’the 
Defense Production Act of 1950: 

(a) Assemble and analyze data with respect to requirements to be 
imposed on domestic transportation and storage systems and facilities 
and with respect to the ability of such systems and facilities to satisfy 
such requirements. 

(b) Formulate such plans and programs, and take such actions, as 
may be desirable to meet requirements for domestic transportation and 
storage, including, among other things, programs and measures for 
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increasing the efficiency and obtaining maximum utilization of domestic 
transportation and storage systems and facilities and for providing addi- 
tional transportation and storage facilities. 

(ec) Coordinate and direct the domestic movement of passenger and 
freight traffic in cooperation with the Interstate Commerce Commission 
and private transportation organizations and agencies. 

(d) Allocate the use of domestic transportation and storage facili- 
ties by operators thereof, and allocate domestic transportation and stor- 
age services to the users thereof. 

(e) Administer such priorities as may be necessary to insure the 
movement of essential traffic, subject to such policies and orders as the 
Defense Production Administrator may prescribe. 

(f) Act as claimant for materials and manpower for the construc- 
tion, operation, maintenance, and repair of domestic transportation and 
storage systems and facilities. 

(g) Cooperate with the Secretary of Commerce, the Secretary of 
Defense, and the Secretary of the Interior, to achieve the effective coordi- 
nation of inland and ocean transportation and the efficient operation of 
all port facilities to meet military and civilian requirements. 

(h) Cooperate with the Secretary of Defense and the Administra- 
tor of General Services to achieve the effective coordination and utiliza- 
tion of storage facilities. 

(i) Utilize the service of the Interstate Commerce Commission and 
of such other Federal, State, and local agencies as he deems desirable in 
the performance of his functions. 


Part 1I—Shipping and Ship Construction 


Section 201. The Secretary of Commerce shall in utilizing the 
functions vested in him by law, including those under the Defense Pro- 
duction Act of 1950: 


(a) Assemble and analyze data on the requirements for ocean-going 
merchant shipping, including the requirements of the Department of 
Defense for ocean-going merchant-type vessels, and the supply of 
merchant shipping of domestic and foreign registry available for meet- 
ing these requirements. 

(b) Formulate plans and programs for the construction of ocean- 
going merchant vessels determined to be needed to meet the requirements 
of national defense and domestic and foreign commerce, and construct 
such vessels as he may be authorized to construct. 

(c) Formulate and, as necessary, undertake the execution of plans 
and programs for the reactivation of vessels from the national-defense 
reserve fleet, the requisition, purchase, charter, operation, maintenance, 
and repair of ocean-going merchant vessels, and the administration of 
war-risk insurance. 

(d) Allocate ocean-going merchant vessels as required to meet the 
needs of the Department of Defense and other Federal programs. 

(e) As necessary, schedule the movement of cargo, and administer 
priorities for the transportation of cargo, on ocean-going merchant ves- 
sels (other than those under the control of the Department of Defense), 
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subject to such policies and orders as the Defense Production Adminis- 
trator may prescribe. 

(f) Act as claimant for materials and manpower for the construc- 
tion, operation, maintenance, and repair of merchant vessels. 

(g) Cooperate with the commissioner of the Interstate Commerce 
Commission responsible for the supervision of the Bureau of Service of 
the Commission and with the Secretary of Defense and the Secretary of 
the Interior to achieve the effective coordination of ocean and inland 
transportation and the efficient operation of all port facilities to meet 
military and civilian requirements. 

(h) Represent the United States in dealing with shipping agencies 
of allied and associated governments in matters related to the use of 
shipping, acting within the framework of the national policy and under 
the guidance of the Department of State on matters of foreign policy 
and relations. 

(i) Establish such agency or agencies within the Department of 
Commerce, and utilize the services of such other Federal, State, and 
local agencies, as he deems desirable in the performance of his fune- 
tions with respect to shipping and ship construction. 

Section 202. Nothing in this part shall be deemed to limit the 
functions of the Department of Defense. Any questions arising as to 
the application of this part which cannot be resolved by the agencies 
directly concerned shall be referred to the Office of Defense Mobilization 
for decision. 


Part I1I—Air Transportation 


Section 301. The Secretary of Commerce shall in utilizing the 
functions vested in him by law, including those under the Defense Pro- 
duction Act of 1950: 

(a) Assemble and analyze data on the requirements of civil air 
transportation and of the Department of Defense for aircraft of the 
types used by civil air carriers. 

(b) Formulate such plans and programs, and initiate such actions, 
as may be desirable to meet the requirements for civil air transportation 
and for the types of aircraft used by civil air carriers, including plans 
and programs for (1) the transfer or assignment of aircraft from civil 
air carriers to the Department of Defense, when required to meet needs 
of the armed forces approved by the Director of Defense Mobilization, 
and (2) such redistribution as may be necessary of the remaining air- 
eraft among civil air carriers to assure the maintenance of essential 
civil routes and services. 

(c) Allocate aircraft of the types used by civil air carriers as re- 
quired to meet the needs of the armed forces and to maintain essential 
civil routes and services. 

(d) As necessary, schedule the movement of traffic and administer 
priorities for the transportation of passengers, cargo, and mail by civil 
air carriers, subject to such policies and orders as the Defense Produc- 
tion Administrator may prescribe. 

(e) Act as claimant for materials and manpower for the construc- 
tion, operation, maintenance, and repair of civil air transportation sys- 
tems and facilities. 
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(f) Establish such agency or agencies within the Department of 
Commerce, and utilize the services of the Civil Aeronautics Board and 
of such other Federal, State and local agencies, as he deems desirable in 
the performance of his functions. 


Part 1V—Other Transportation Facilities 


Section 401. The Secretary of Commerce with respect to streets, 
highways, airports, and airways, the Secretary of the Army with respect 
to rivers, harbors, and inland waterways, the Secretary of the Treasury 
with respect to aids to navigation, and the Secretary of the Interior 
with respect to pipelines shall in utilizing the functions vested in them 
by law, including those under the Defense Production Act in 1950: 

(a) Assemble and analyze data on the requirements of the national 
defense for such transportation facilities. 

(b) Formulate plans and programs, and take such actions, as may 
be desirable for meeting such requirements and obtaining the most 
effective utilization of such facilities for national defense purposes. 


Part V—General Provisions 


Section 501. As used in this order the term ‘‘domestic transporta- 
tion’’ does not include transportation by air, pipeline, or coastal or inter- 
coastal shipping. 

Section 502. Each agency of the executive branch of the Govern- 
ment shall, consistent with law, furnish to the officers to whom respon- 
sibilities are assigned by this order such information relating to its 
transportation and storage requirements as such officers may request in 
the performance of their functions under this order. 

Section 503. Nothing in this Executive order shall be deemed to 
supersede any provision of Executive Order No. 10193 of December 16, 
1950, or of Executive Order No. 10200 of January 3, 1951, or to alter 
the delegations of authority made by or under authority of Executive 
Order No. 10161 of September 9, 1950, or of Executive Order No. 10200 
of January 3, 1951. The enumerations of responsibilities in Parts I, II, 
III, and IV of this order shall not be deemed to be exclusive or to limit 
or restrict the functions of the officers designated therein except as 
specifically provided therein. 

Harry S. TRuMAN 
Tue Waite House, 
February 28, 1951. 





BUREAU OF MOTOR CARRIERS TO ENFORCE DTA ORDERS 


By an agreement reached between the Defense Transport Admin- 
istration and the Bureau of Motor Carriers, the Bureau will act as the 
enforcement unit charged with the task of enforcing orders and rulings 
of the Defense Transport Administration. 

The Bureau’s staff will be augmented by the addition of transporta- 
tion specialists and clerks to aid the Bureau’s staff in administering 
DTA orders through its 16 district offices and 60 supervisors. 
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A DTA field staff will work with the enlarged Bureau staffs in mak- 
ing transportation surveys and other studies of transportation needs 


and facilities. 





BILLS INTRODUCED IN CONGRESS 


The following bills have been introduced in the First Session of the 
82nd Congress : 

S. 681—To amend the Railroad Retirement Act of 1937 to increase 
the amount of wages which disabled annuitants and survivors of insured 
employees may earn without impairing the benefits accorded to them 
under the Act. 

S. 683—To authorize vessels of Canadian registry to transport iron 
ore between United States ports on the Great Lakes during 1951. 

S. 719—To establish beyond doubt that, under the Robinson-Pat- 
man Act, it is a complete defense to a charge of price discrimination 
for the seller to show that its price differential has been made in good 
faith to meet the equally low price of a competitor. (This bill would 
permit a manufacturer to absorb freight charges with impunity if he 
ean show that such a move is necessary to meet the prices of a competi- 
tor. Chairman Johnson of the Senate Committee on Interstate and 
Foreign Commerce said that a majority of the Supreme Court has held 
that Congress wished to allow manufacturers to absorb freight charges 
if necessary to preserve competition, but that there is still some appre- 
hension about the issue. He said this bill ‘‘ would end the existing con- 
fusion by clarifying the statute to confirm the interpretation given to it 
by the majority of the Supreme Court.’’) It has been referred to the 
Anti-trust Sub-committee of the Senate Committee on the Judiciary. 
The members of the subcommittee are Senators O’Conor, Md., McCarran, 
Nev., Smith, N. Car., Langer, N. Dak. and Ferguson, Mich. 

S. 725—To amend the Railroad Retirement Act of 1937 so as to 
permit voluntary retirement thereunder at age 60 and to require compul- 
sory retirement at age 70 by individuals who have completed 30 years’ 
service. 

S. J. Res. 27—To approve the agreement between the United States 
and Canada relating to the development of the resources of the Great 
Lakes—Saint Lawrence Basin. 

S. Res. 55—Extending to June 31, 1951 the time within which the 
Committee on Interstate and Foreign Commerce may complete the in- 
vestigation (National Transportation investigation) authorized by S. 
Res. 50 and 8S. Res. 308—81st Congress. (This bill was reported on 
January 5 by the Senate Committee on Interstate and Foreign Com- 
merce with an amendment extending the time to January 31, 1952. 
The resolution as reported was referred to the Senate Committee on 
Rules and Administration. ) 

H. R. 469—To amend Section 124 of the Internal Revenue Code, 
relating to the amortization deduction for emergency facilities, with 
respect to reduction without certification. (This bill relates to emer- 
gency facilities completed or acquired between December 31, 1939 and 
September 30, 1945) 
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H. R. 1998—To amend Section 25 of the Interstate Commerce Act 
so as to authorize the Interstate Commerce Commission to require certain 
common carriers by railroad to install and maintain communications 
systems and to establish and observe operating rules and regulations in 
connection therewith, to promote safety of employees and travelers on 
railroads. 

H. R. 2092—To prohibit discrimination in employment because of 
race, religion, color, national origin or ancestry. 

H. R. 2129—To provide for a 25 per centum increase in the annui- 
ties and pensions payable to railroad employees and to their survivors. 

H. R. 2155—To increase the salaries of federal judges and the com- 
pensation of Members of Congress, and heads and assistant heads of 
executive departments and independent agencies. (Under this bill the 
compensation of the members of the Interstate Commerce Commission, 
National Mediation Board and Railroad Retirement Board would be in- 
creased to $18,000 per annum.) 

H. R. 2193—To prohibit discrimination in employment because of 
race, color, religion or national origin. 

H. R. 2227—To prohibit discrimination in employment because of 
race, religion, color, national origin or ancestry. 

H. R. 2228—To amend Section 3(1) of the Interstate Commerce 
Act so as to prohibit the segregation of passengers on account of race 
or color. 

H. R. 2256—To amend the Railroad Retirement Act of 1937 to per- 
mit certain employed persons to be paid annuities under such Act. 

H. R. 2313—To amend the Railroad Retirement Act of 1937 so as 
to provide full annuities, at compensation of half salary or wages based 
on the five highest years of earnings, for individuals who have com- 
pleted 35 years of service or have attained the age of 60. 

H. R. 2332—To grant succession to the War Damage Corporation. 

H. R. 2338—To authorize vessels of Canadian registry to transport 
iron ore between United States ports and the Great Lakes during 1951. 

H. R. 2343—To amend the Railroad Retirement Tax Act to make 
the 1951 tax rates under such Act applicable to future years. 

H. R. 2422—To amend the Railroad Retirement Act of 1937 to 
provide, for certain individuals who have completed 30 years of service 
and attained the age of 60, minimum annuities equal to one-half of the 
average compensation received by them during the five highest years of 
earnings. 

H. R. 2423—To amend the Railroad Retirement Act of 1937 to per- 
mit retirement with full annuity at age 60 after 30 years’ service. 

H. R. 2486—To declare and protect the rights of the public when 
labor disputes result in, or threaten to result in, danger to public health 
or safety. 

H. R. 2487—Same as H. R. 2486. 

H. R. 2533—To amend the Railroad Retirement Act of 1937 to 
increase annuities and pensions under such Act, to permit retirement 
regardless of age, and to permit payment of widows’ insurance annui- 
ties regardless of age; to amend the Railroad Retirement Tax Act; ete. 
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H. R. 2517—To amend Section 1(15) of the Interstate Commerce 
Act, with respect to the emergency powers of the Interstate Commerce 
Commission relating to car service, with particular reference to charges 
as between carriers or between carriers and other owners. 

H. R. 2536—Same as S. J. Res. 27. 

H. R. 2657—Relating to the operation by the United States of 
plants, mines, and facilities involved in labor disputes and to the terms 
and conditions of agreements terminating such disputes. (All profits 
or losses arising from the use and operation of facilities seized by the 
Government because of labor disputes would accrue to or be sustained 
by the Government. ) 

H. R. 2688—To amend the Railroad Retirement Act of 1937 to 
provide, for certain individuals who have completed 30 years of service 
and attained the age of 60, minimum annuities equal to one-half of the 
average compensation received by them during their five highest years of 
earnings. 

H. R. 2690—To provide for a 20% increase in the annuities and 
pensions payable to retired railroad employees. 

H. R. 2697—To prohibit discrimination in employment because of 
race, color, religion or national origin. 

H. J. Res. 159—Same as S. J. Res. 27. 





RAILROAD MAP DEPICTING MULTIPLE TRACKS AND SIGNAL SYSTEMS 


Edward L. Ullman, Associate Professor of Regional Planning, Har- 
vard University, has prepared a map of the United States railroads 
‘Classified According to Capacity and Relative Importance.’’ It is 
published by Simons-Boardman Publishing Company, 30 Church Street, 
New York, N. Y., for $2.50. The map is 28% x 42 inches. 

While its title indicates that they are classified according to capacity 
and relative importance, the map divides the lines into four categories, 
(1) in heavy black lines the instances where three or four tracks exist; 
(2) a less broad line showing two-track lines; (3) a thinner line for other 
important lines; and (4) a dotted line for all others. 

By cross marks the lines which are electrified (other than interurban 
lines) are shown. 

The map also, by a series of red dots, shows centralized traffic con- 
trol lines; and by small red circles it shows the trackage on which auto- 
matic signals are installed (with speed limits exceeding 50 m.p.h. for 
freight and 60 m.p.h for passenger trains). 

While the title indicates that the railroads are ‘‘classified according 
to capacity and relative importance,’’ the classification is along the 
above lines and not an indication of traffic density. 

W. ot. 'W. 


Federal Trial Examiners Conference Meets On 
Improvement of Administrative Procedures 


By Wiusur La Rog, Jr. 


The Federal Trial Examiners Conference met on March 1, 1950, in 
Washington, D. C., to hear Mr. John E. Shea of the District of Colum- 
bia Bar who is acting as liaison between the Advisory Committee * and 
the Trial Examiners Conference. Attorneys practicing before the 
various agencies were invited to attend the meeting. Approximately one 
hundred persons heard the speaker—the following agencies being repre- 
sented: Interstate Commerce Commission, Federal Trade Commission, 
Federal Power Commission, Federal Communications Commission, Civil 
Aeronautics Board, National Labor Relations Board, United States De- 
partment of Labor, Security and Exchange Commission, Federal Securi- 
ty Agency, Department of Agriculture, and the Treasury Department. 

Among those at the speakers’ table were Judge Prettyman, Com- 
missioner Paul Walker of Federal Communications Commission, and 
newly-appointed Board Member Joseph P. Adams of the Civil Aero- 
nautics Board. 

Mr. Shea announced his subject was ‘‘Means of Shortening Records 
in Administrative Proceedings.’’ He stated that Judge Prettyman was 
much pleased with a report submitted by the Trial Examiners Confer- 
ence on the subject of improving procedures in administrative proceed- 
ings, and complimented the Conference on its diligence and thorough- 
ness in the matter. 

The speaker emphasized that the Advisory Committee was con- 
cerned not with big cases but with cases ‘‘unjustifiably big.’’ 

Taking up the question of irrelevant matter in records of adminis- 
trative cases, such as recipes for ‘‘pot likker,’’ Mr. Shea felt that a 
policy of excluding such matter should be rigidly enforced.1 He was of 
the view that lack of pretrial arrangements makes unduly large records, 
as does unrestricted examination of witnesses. He felt that experienced 
counsel were as much responsible for delays as were inexperienced 
counsel, the former being skilled in the employment of dilatory tactics. 

There is no purpose in the entire inquiry to place the blame in any 
one place, said Mr. Shea. Nor could this be done inasmuch as all con- 
cerned contribute to delay and unduly large records; but it follows, 
therefore, that all concerned can contribute to improvement. 

The target at which all concerned must shoot is to promote efficiency 
and economy in adjudicatory proceedings, said the speaker. Neverthe- 
less he did not think that administrative cases should be restricted by 
common law rules. On the other hand, he implied that trial examiners 





* The Advisory Committee consists of representatives of administrative agencies 
and a small number of attorneys practicing before the agencies. It was set up at 
the suggestion of a committee of judges of the Judicial Conference of the United 
States, of which Judge E. Barrett Prettyman of the United States Court of Appeals 
for the District of Columbia is Chairman. The committee of judges of the Judicial 
Conference was appointed in late 1949 to inquire into the length, volume, expense 
and delay in certain court cases and administrative proceedings. 

1 The author heartily agrees. 
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lean backward too much and relax the rules of evidence much more than 
they ought to. 

Mr. Shea said that complete uniformity of rules of procedure is 
impracticable. One of the primary reasons for this is that the statutes 
ereating the agencies and defining the scope of their activities differ so 
widely. But he felt that substantial uniformity could be achieved on 
some levels. For example, prehearing conferences seemed to be uni- 
formly beneficial and rules for receiving evidence at hearings would seem 
to offer an opportunity for uniform administration. 

The speaker felt that examiners should have plain authority to 
summon the parties to prehearing conferences. He thought surprises 
had no place in administrative proceedings and that the issues should 
be clarified at prehearing conferences. However, the matter of holding 
prehearing conferences at points other than Washington, D. C. involves 
serious questions of inconvenience and expense. 

So far as the hearing officer and the attorneys appearing before 
him were concerned, Mr. Shea said that if counsel were not competent, 
not well prepared, or act with impropriety, they greatly hurt the pro- 
gram of improving the conduct of administrative proceedings. The 
same is true of trial examiners who are not alert and efficient in the 
eonduct of a hearing. He was of the view that standards of conduct 
for examiners and for counsel who appear before them ought to be uni- 
form where practicable. 

In conclusion, Mr. Shea stated that the Advisory Committee wel- 
comes further suggestions from all interested parties. Judge Prettyman 
suggested that members of the I. C. C. Practitioners Association might 
forward their suggestions through the Association. 


Rail Transportation 
By A. Rea Wuiuuiams, Editor 





DEFENSE TRANSPORT ADMINISTRATION 
DTA Organization 


Organization Order DTA 1, Amendment 1, issued February 15, ef- 
fective that day, provides that: 

The internal organization of the Defense Transport Administration 
shall consist of the following: 


1. Office of the Administrator ; 

2. Office of the Deputy Administrator ; 

3. Office of the Executive Assistant ; 

4. Office of the General Counsel ; 

5. Railroad Transport Division; 

6. Street and Highway Transport Division; 
7. Inland Water Transport Division; 

8. Warehousing and Storage Division; 

9. Port Utilization Division ; 

10. Equipment and Materials Division ; 

11. Manpower Division; 

12. Tax Amortization and Defense Loan Branch; 
13. Information Officer ; 

14. Administrative Officer. 





DTA Motor Carrier Order 


On February 6, Defense Transport Administrator James K. Knud- 
son issued an order directing for-hire motor carriers of freight operat- 
ing within the United States to give preference and priority to freight 
shipments for components of the military establishment, for the Atomic 
Energy Commission, and for United States mail. 

The order, General Order DTA-1, is directed to all motor carriers 
engaged in the transportation of property for compensation operating 
in over-the-road service under both state and federal operating authori- 
ties and requires: ‘‘Every motor carrier engaged in the transportation 
of property in over-the-road service shall give preference and priority 
over all other traffic to the transportation of (a) freight shipped by, 
or consigned to, any establishment of the United States Army, Navy, 
Air Force, Marine Corps, or Coast Guard, or of the Atomic Energy 
Commission; and (b) United States mail.’’ 

At DTA it was explained that interruptions to railroad services 
caused by the work-stoppage of railroad switchmen had resulted in the 
diversion of many shipments to motor truck transportation, and action 
had to be taken to insure that property of the military and of Atomic 
Energy Commission and the mails are given preferred handling. It 
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was emphasized that motor carriers are not prohibited from accepting 
regular commercial shipments, nor are they relieved of any of their 
common carrier duties to serve the general public. The order became 
effective on the day it was issued, February 6. 





DTA Personnel 


Defense Transport Administrator James K. Knudson has announced 
the appointment of Charles L. Purcell, of Silver Spring, Md., as Staff 
Assistant in the Office of the Executive Assistant to the Administrator. 
Mr. Purcell served for some time in ODT. Since the close of World 
War II he has been connected with the Trailer Manufacturing Industry 
and the Automobile Industry. 


Dr. John H. Frederick, Professor of Transportation, in the College 
of Business and Public Administration, University of Maryland, has 
been appointed a Special Consultant to supervise the study of require- 
ments for transportation equipment for facilities within the field dele- 
gated to DTA. 


John H. Middlekamp has been appointed as Consultant and Special- 
ist for the State and Highway Division. He has been Vice President 
of the Mack Motor Truck Corporation, and served for 17 years as an 
executive of the Brooklyn and Manhattan Transit Corporation. 


The appointment of Charles S. Baxter as Information Officer, has 
been announced. Mr. Baxter has been Assistant Director of the Bureau 
of Traffic of the I. C. C. He will be responsible for the press and public 
relations activities of the Defense Transport Administration. 


On February 13 the appointment of Joseph E. Keller of Washing- 
ton, D. C. and Dayton, Ohio, as Advisor on Federal-State Transport 
Relations was announced. 

Mr. Keller served as Advisor on Trade Barriers during World War 
II with the Office of Defense Transportation and he also served as a 
Major in the Transportation Corps of the Army of the United States 
assigned to the Office of the Undersecretary of War where he also dealt 
with trade barriers to transportation which were found to impede the 
war effort. Associated with the Washington law firm of Dow, Lohnes 
and Albertson, Mr. Keller has had wide experience in transport law 
and has been actively in practice before the Interstate Commerce Com- 
mission and other Federal and State agencies dealing with transport 
problems. 





FINANCE MATTERS 
Chesapeake & Ohio Stock 


The Chesapeake & Ohio Railway has asked the I. C. C. to approve 
sale from its treasury of 112,500 shares of common stock to a group of 
C. & O. officers. The stock option incentive plan, adopted by the Rail- 
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way’s Board of Directors, would give 24 officers the right to purchase 
the stock on or before December 31, 1957, at $36.125 a share—the clos- 
ing price of the stock the day the plan was adopted. Board Chairman 
Robert R. Young has an option to buy 20,000 shares; Walter J. Tuohy, 
President, 10,000, and other officers blocks of 5,000 and 2,500. 





Railway Express Contract 


In F. D. No. 7316—E xpress Contract, 1929, the I. C. C., on further 
consideration, has found the uniform operating agreements between 
Railway Express Agency, Inc., and rail carriers participating in the 
express business, originally approved in 150 I. C. C. 423, to involve a 
pooling of service and of traffic, of which the exclusive transit agency 
provision is an essential ingredient, and that such pooling will not un- 
duly restrain competition and is in the interest of better service to the 
public and of economy of operation. Commissioner Alldredge dissented. 

The action of the Commission was taken as a result of a petition 
growing out of the civil action brought by the Government under the 
Sherman Anti-Trust Act against the Express Agency in the United 
States District Court for the District of Delaware. That court granted a 
stay of proceedings until the Commission could make a determination 
of the questions involved in F. D. 7316. 





FORMAL MATTERS 
Freight Rates Increase 


Hearings in Ex Parte 175—Increased Freight Rates, 1951, with 
respect to the motion of the petitioning carriers for an immediate in- 
crease, were concluded before Division 2 of the I. C. C. on February 23. 
Oral argument in the case began on February 26 and concluded on 
March 1. 

The I. C. C. has refused to permit truckers in the Mid-Atlantic 
Conference to take part in Ex Parte 175 wherein railroads are seeking 
a 6% increase in freight rates. The Commission said the Conference 
should institute separate proceedings as the railroad case is already 
broad enough. The truckers’ petition to be included asked that they 
be permitted to put into effect the same amount of increase eventually 
granted the railroads. 





Alabama Intrastate Express Rates and Charges 


In Docket 30748—Alabama Intrastate Express Rates and Charges, 
the I. C. C. has instituted an investigation to determine whether the 
intrastate express rates and charges in Alabama shall be increased to 
the extent authorized for interstate traffic. 
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Absorbed Switching on Grain — Spokane, Wash. 


In Docket 29927—General Mills, Inc. v. Chicago, Milwaukee, St. 
Paul & Pacific Railroad Company Et Al., the I. C. C., on reconsidera- 
tion, has found that the failure of the defendant railroads to absorb 
eonnecting-line switching charges on grain and grain products, in car- 
loads, on specified movements to and from the complainant’s plant at 
Spokane, Washington, while absorbing the switching charges or costs on 
like traffic to and from the plants of the complainant’s competitors at 
Seattle, Washington, to be unduly prejudicial and preferential. Other 
findings of unlawfulness in the prior report (278 I. C. C. 591) were 
affirmed. 





Increased Express Rates 


Ex Parte 177—Increased Express Rates and Charges, 1951, has 
been assigned for hearing at the office of the I. C. C., in Washington, 
on March 29, 1951, at 9.30 A. M., before Examiner S. R. Diamondson. 
The Commission has announced that it is contemplated that regional 
hearings will be held at Jacksonville, Fla., Dallas, Tex., San Francisco, 
Calif., and Chicago, IIl., on dates to be announced later. 





Long-Haul Truck Transportation Investigation Denied 


The I. C. C. has denied the request of the Kansas City Board of 
Trade and other grain interests for a general investigation of the effect 
of long-haul truck transportation on railroad revenues. Various rail- 
roads as well as the BLE and BRT joined in the request. The peti- 
tioners said the I. C. C. should establish whether the amount of business 
taken away from the railroads by trucking companies would cause 
higher rail rates on grain and other products. The Commission said the 
investigation would be costly both to the interested parties and to the 
Commission and that its duty and responsibility is to decide applica- 
tions for motor transport certificates on their merits. 





LEGISLATION 
National Transportation Investigation 


S. Res. 55, extending until June 30, 1951 the time within which the 
Committee on Interstate and Foreign Commerce may complete the in- 
vestigation of domestic land and water transportation authorized by S. 
Res. 50 and S. Res. 308, 81st Congress, was agreed to by the Senate on 
Fabruary 19. 





Transportation of Ore by Canadian Vessels 


S. 683, authorizing vessels of Canadian registry to transport iron 
ore between U. S. ports on the Great Lakes during 1951 has been favor- 
ably reported by the Senate Committee on Interstate and Foreign Com- 
merce. 
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RFC Reorganization 


Senator Capehart, of Indiana, has introduced 8. Res. 76, proposing 
that the Senate should not favor Reorganization Plan No. 1 of 1951, 
relating to the RFC, which was transmitted to the Congress by the 
President on February 19, 1951. The resolution was referred to the 
Senate Committee on Expenditures in the Executive Departments. 





1. C. C, PERSONNEL CHANGES 


Mr. Edward H. Cox has been appointed to the position of Assistant 
Director of the Bureau of Traffic, to fill a vacancy caused by the recent 
transfer of Mr. C. S. Baxter to the staff of the Defense Transport Ad- 
ministration. Mr. Cox has been with the Commission since 1927, in the 
Bureau of Traffic and the Bureau of Motor Carriers. For several years 
he was Assistant to the Director of the Bureau of Traffic and for the 
past two and one-half years has been Chairman of the Board of Sus- 
pension. 

To succeed Mr. Cox as Chairman of the Board of Suspension, Mr. 
Ralph D. Hagerman has been transferred from the Section of Rail 
Tariffs. Mr. Hagerman has been with the Bureau of Traffic and in the 
Section of Rail Tariffs since 1936, and for the past several years has 
been Assistant Chief of the Section. 

Mr. Hagerman’s successor as Assistant Chief of the Section of Rail 
Tariffs is Mr. Grayson B. Robinson. Mr. Robinson came to the Com- 
mission and to the Bureau of Traffic in 1936. For twelve years he has 
been with the Fourth Section Board as Report Writer, Chief Report 
Writer and, since 1945, as a Board Member. 





STATISTICS 
Steam Railway Accidents 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has issued a preliminary summary of steam railway accidents showing 
that in 1950, one hundred and seventy-three (173) passengers were killed 
and 3,352 were injured in train and train service accidents, as compared 
with 26 killed and 2,498 injured in such accidents in 1949. 

In 1950 there were 360 employees killed and 21,748 injured, while 


on duty, as compared with 403 killed and 22,104 injured while on duty 
in 1949. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended February 17, 1951, 
totaled 740,557 cars. This was an increase of 180,489 cars or 32.2 per- 
cent above the corresponding week in 1950, when loadings were reduced 
by a general strike at bituminous coal mines, and an increase of 43,222 
cars, or 6.2 percent above the corresponding week in 1949. 
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Loading of revenue freight for the week of February 17 increased 
167,394 cars, or 29.2 percent above the preceding week when loadings 
were reduced by labor troubles. 

Coal loading amounted to 149,857 cars, an increase of 101,026 cars 
above the corresponding week a year ago, and an increase of 31,038 
cars above the preceding week this year. 





Net Railway Operating Income 


Net railway operating income of Class I railroads in the year 1950, 
before interest and rentals, was $1,039,834,971, according to reports filed 
by the carriers with the Bureau of Railway Economics of the AAR. 
This represented a rate of return of 4.22 percent on net property invest- 
ment at the end of the year. The estimated net income, after interest 
and rentals, was $786,000,000 for the year 1950. The corresponding 
figures for the year 1949 were as follows: net railway operating income, 
$686,686,597 ; rate of return on net property investment, 2.86 per cent; 
net income, $434,000,000. 





Railroad Operating Revenues 


Based on advance reports from 81 Class I railroads, whose revenues 
represent 81.8 percent of total operating revenues, the AAR has esti- 
mated that railroad operating revenues in January 1951 increased 26.9 
percent compared with the same month in 1950. The estimate covers 
operating revenues only, and does not take operating expenses or other 
costs into account. 

Estimated freight revenue in January 1951 was greater than in 
January 1950, by 30.3 percent. Estimated passenger revenue increased 
10 percent. 





MISCELLANEOUS 
Annual Report Form ‘A’ Approved 


Division 1 of the I. C. C. entered an order on February 7, approving 
Annual Report Form A for Class I and Class II steam railway com- 
panies and switching and terminal companies. 





Automatic Block Signal Systems—Rules 


The ‘‘ Rules, Standards and Instructions for Installation, Inspection, 
Maintenance and Repair of Automatic Block Signal Systems, Etc.,’’ 
prescribed by the I. C. C. in Ex Parte 171, have been printed in a cloth 
bound booklet. This document may be purchased from the Superin- 
tendent of Documents, U. 8S. Government Printing Office, Washington 
25, D. C., at 65¢ per copy. 
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Maryland Franchise Tax on Intrastate R. R. Operations 


The Supreme Court of the United States on February 26, upheld 
the constitutionality of Maryland’s franchise tax on intrastate railroad 
operations. Associate Justice William O. Douglas wrote the majority 
opinion for seven justices. Chief Justice Vinson took no part in the 
case and Justice Jackson submitted a separate opinion reserving judg- 
ment. 





Box Car Shortage Hearing 


The Senate Committee on Agriculture held a hearing on February 
21 with respect to the box car shortage, but adjourned without making 
any plans for further hearing and without taking any action. 

Deputy Administrator Frank K. Woolley, of the Production and 
Marketing Administration, Department of Agriculture, said that both 
the I. C. C. and the A. A. R. have cooperated with his organization in 
attempting to alleviate the present shortage. C. W. Taylor, of the 
I. C. C., said there would have been no necessity for hearing had it not 
been for the unauthorized strikes which interfered with transportation. 

The Chairman of the Committee, Senator Ellender of Louisiana, 
said he would call the present box car situation to the attention of De- 
fense Mobilization Director Wilson in the hope that the railroads might 
possibly get more steel, but, in any event, no reduction in the amount 
presently allocated for freight cars. 





Locomotive Inspection—New Rule 


In Ex Parte 174—Rules and Instructions for Inspection and Test- 
ing of Locomotives other than Steam, Division 3 of the I. C. C. has is- 
sued an order, dated January 29, 1951, amending the Commission’s 
order of December 14, 1925 prescribing rules and instructions for the 
inspection and testing of locomotives other than steam by substituting 
for Section 91.205(a) in said rules and instructions; the following: 


**§ 91.205 Main reservoir system. (a) Safety valve. The main reser- 
voir system of each unit shall be equipped with at least one safety valve, 
the capacity of which shall be sufficient to prevent an accumulation of 
pressure of more than 10 pounds per square inch above the maximum 
working air pressure fixed by the chief mechanical officer of the carrier 
operating the locomotive. 

‘*Each unit that has a pneumatically actuated system of power con- 
trols shall be equipped with a separate reservoir of air under pressure 
to be used for operating such controls, other than brake controls, which 
reservoir shall be provided with means to automatically prevent loss of 
pressure in event of failure of main reservoir air pressure, shall have 
storage capacity to permit not less than 3 complete operating cycles 
of control equipment and shall be so located that it will not be readily 
susceptible to damage. Each unit built before January 1, 1951, that wd 
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a pneumatically actuated control system of power control shall be so 
equipped the first time said unit receives repairs of a general nature but 
not later than January 1, 1952.”’ 





RFC Reorganization Plan 


On February 19th, President Truman asked Congress to put the 
Reconstruction Finance Corporation under a single Administrator, but 
to continue it as an independent agency of the Government. The pres- 
ent five-member Board of Directors, recently renominated by the Presi- 
dent, would be abolished under the new plan. The new plan calls for the 
creation of a new Loan Policy Board, a Review Board and a Deputy 
Administrator. 





Steel and Vital Materials Inquiry 


Expressing some concern about steel and other vital materials for 
construction and maintenance of facilities and equipment for transporta- 
tion agencies, the House Interstate and Foreign Commerce Committee 
invited representatives of the transportation industry to appear before 
it on February 27 and 28 as to the requirements and the extent to which 
they have been met, as well as allocations and commitments. 

The Committee announced that if it is convinced after hearing the 
representatives of the transportation and car and locomotive building 
industries that the transportation industry is threatened with undue 
limitations, it will then seek from defense mobilization agencies and 
underlying agencies information as to how they propose to meet the 
situation. 





Valuation of Railroads 


The Bureau of Transport Economies and Statistics of the I. C. C. 
has issued Statement No. 5112 showing value of property used in com- 
mon carrier service, Class I line-haul railways, including their lessor 
and proprietary companies, January 1, 1950, showing: 


Value before depreciation ~_...-.----------- $28,768,279,735 
Recorded depreciation and amortization ~----- $ 6,630,266,721 
Value after depreciation and amortization ~-~-$22,138,013,014 


The statement was issued as information, and has not been consid- 
ered or adopted by the Interstate Commerce Commission. 








Motor Transportation 
By Harry E. Boot, Editor 


Attorney, American Trucking Assoctations, Inc. 





Supreme Court Upholds Restrictions Against All-Out Motor 
Carrier Service by Rail Subsidiaries 


The Supreme Court, by decisions handed down February 26, 1951, 
has upheld the right of the Commission to impose restrictions upon the 
operations of rail-owned motor carriers in order to make them truly 
auxiliary to or supplemental of rail service, even though such restric- 
tions were imposed subsequent to the acquisition of the operating 
authority by the rail subsidiaries. 

In U. 8. v. Rock Island Motor Transit Co. the rail-owned motor sub- 
sidiary had acquired rights formerly held by two independent motor 
carriers, White and Frederickson. The certificate issued in the White 
acquisition contained only one specific provision tying the motor service 
into the rail operations, namely, a service authorization to intermediate 
points on the designated routes which were also stations of the parent 
railroad. But the certificate contained a reservation of power in the 
Commission to make ‘‘such further limitations, restrictions, or modifica- 
tions’’ as might be needed to insure that the motor service would remain 
auxiliary or supplementary to the service of the parent railroad and 
would not ‘‘unduly restrain competition.’’ 

No final certificate was issued in the Frederickson acquisition, but 
the order authorizing the purchase did not specifically limit the opera- 
tions to be conducted to those auxiliary to or supplemental of the service 
of the parent railroad nor reserve power in the Commission to impose 
such restrictions in the future. 

The Commission ultimately reopened the dockets for the purpose of 
determining what restrictions, if any, should be imposed upon the operat- 
ing authority of the motor subsidiary to insure that the service per- 
formed would be auxiliary to or supplemental of the service of the 
parent railroad. After reconsideration, the Commission modified the 
White certificate and the Frederickson order by the imposition of five 
specific restrictions to insure that the motor service would be auxiliary 
and supplemental to the rail service. 

A three-judge district court enjoined the enforcement of the Com- 
mission’s orders imposing the further restrictions, on the ground that 
they constituted a partial revocation of the certificate involved in a 
manner not authorized by the Interstate Commerce Act. 

In reversing the decision of the district court as to the White certi- 
ficate, the Supreme Court said: 


Transit’s (the motor subsidiary) certificate . . . required service, 
auxiliary and supplemental to rails, and the modification was not a 
change of policy as to that but an additional requirement to insure 
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coordinated service. The new conditions... ave of a character that 
aids rail operation and minimizes competition with over-the-road 
motor carriers. Such added conditions are not changes in or revo- 
cations of a certificate in whole or in part but a carrying out of the 
reservation in the certificate. 


In reversing the district court as to the Frederickson order, the 
Supreme Court stated that ‘‘the order approving the purchase has not 
the finality of a certificate but is rather only a tentative approach to 
the consummation of the purchase subject to changes in conditions and 
requirements.’’ Continuing, it said: 


Transit maintains that the order is final; that the result is the 
same as though the service requirements of the order of approval 
were written into the operating certificate as directed by the statute. 


a * * 


It may be said that as the order permitted Transit to purchase 
the Frederickson ‘‘operating rights,’’ it must have freedom to use 
all of the seller’s motor-carrier privileges; that the absence of a 
reservation defeats Commission power to insert ‘‘auxiliary and sup- 
plemental’’ restrictions in the certificate. Since we hold the order 
of approval is not the final order, we reject the premise. 


In U. 8. v. Texas and Pacific Motor Transport Co., the Commission 
had issued sixteen certificates to the railroad’s motor subsidiary covering 
various segments of its operations. In all of them the Commission re- 
served the right to impose further restrictions to insure service auxiliary 
to or supplemental of rail service. In addition, each certificate con- 
tained one or more of the usual specific restrictions common to authoriza- 
tions to rail-owned motor carriers. 

Ultimately, the Commission ordered that all sixteen certificates be 
modified to include uniformly a list of specific conditions intended to 
insure that service performed by the motor carrier would be auxiliary 
to or supplemental of the service of the parent railroad. After denial 
of a petition for reconsideration, Transport sought and obtained from a 
three-judge court a judgment setting aside the Commission’s order and 
permanently enjoining it from taking certain specified action to restrict 
Transport’s operations to service auxiliary to or supplemental of rail 
service. 

In reversing the decision of the district court, the Supreme Court, 
for the reasons set forth in the Rock Island opinion, held that the action 
of the Commission in imposing additional restrictions upon the certifi- 
cates issued to the railroad’s motor subsidiary, did not constitute a 
revocation in whole or in part of such certificates. 

Justices Black, Douglas, Jackson and Burton dissented in each case. 
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A. T. A. Seeks to Intervene in P. |. E. Case—Also Requests 
Reconsideration 


American Trucking Associations, Inc., has filed petitions for leave 
to intervene and for reconsideration in Docket No. MC-F-4401—Pacific 
Intermountain Express Co.—Control and Purchase—Keeshin Freight 
Lines, Inc. et al. (William F. Drohan and Daniel D. Carmell, Trustees). 

In its petition for reconsideration, A. T. A. pointed out that it ‘‘is 
not interested in, and takes no position with respect to, the grant or 
denial, as such, of the authority sought by applicant in this proceeding. 
It is, however, vitally interested in the principle established in the 
decision of November 6, 1950, dubbed by Commissioner Mahaffie, dis- 
senting, as a ‘dubious policy . . . legally unsound . . . (and) from a 
transportation standpoint, dangerous.’’’ In asking the Commission to 
‘‘earefully re-examine its decision’’ in the P. I. E. case, the A. T. A. 
petition contended : 


The National Transportation Policy requires fair and impartial 
regulation of all modes of transportation subject to the provisions 
of the Act. The decision herein establishes the railroads as a ‘‘star 
boarder’’ at the transportation table, relegating the motor carriers 
to ‘‘kitchen help’’ status. The National Transportation Policy re- 
quires economical and efficient service. The philosophy expressed by 
the Commission would outlaw the best means of attaining these ob- 
jectives—competition. 

The Policy requires the Commission to encourage the establish- 
ment and maintenance of reasonable charges for transportation 
services. The promotion of railroad monopoly inherent in the re- 
striction of ‘‘long-haul’’ motor transportation will have just the 
opposite effect. In short, the decision herein} while purporting to 
carry out the mandate of the National Transportation Policy, does 
just the opposite. Ignoring its clearly expressed requirements, the 
Commission embarks upon a policy——‘‘dubious’’ to say the least— 
of protecting the railroads against any effective competition from 
motor carriers and instead of preserving a ‘‘national transportation 
system by . . . highway,’’ limiting the highway system to local 
services. 

We have looked in vain to the National Transportation Policy 
and the Interstate Commerce Act itself in an effort to find language 
susceptible to the interpretation arrived at by the Commission 
herein. We can come to only one conclusion—the Commission has 
established a policy not sanctioned by the laws which it administers. 





Post Office to Divert Large Tonnage of Mail to Trucks 


At a news conference recently conducted by Assistant Postmaster 
General John M. Redding, definite plans for the use of for-hire trucks 
instead of railroad cars for movement of mail within a 200-mile radius 
of the big postal cities was announced. It was pointed out, however, 
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that the proposal, termed ‘‘the most important basic change in postal 
transportation policy since the institution of air mail,’’ is to be ‘‘by no 
means confined to the 200-mile distance, but in some areas would go 
way beyond.”’ 

A number of different factors contributed to the decision of the 
Post Office Department to switch from the exclusive use of railroad trans- 
portation for handling the mail. First, the railroads presently seek in- 
ereases in their charges for mail transportation of 95% over the 1947 
levels. In addition, there have been in recent years an increasing number 
of railroad branch line abandonments. According to Mr. Redding, the 
railroads have cut their short-line transportation by 50% in the last 
ten or fifteen years. 

Contracts for the transportation of mail by truck will be awarded 
under the star route system. It is expected that the first cities to be 
affected by the new policy will be Boston, Chicago, and St. Louis. The 
Post Office also plans to have motor carrier bulk mail service installed 
in New York, New Haven, Philadelphia, Harrisburg, Pittsburgh, Detroit, 
Indianapolis, Cincinnati, Kansas City, Memphis, Birmingham, San 
Francisco, and Seattle as soon as surveys necessary to such service are 
completed. In addition to the cities mentioned, preliminary volume esti- 
mates are being made at 179 other points. 





Petitions for Investigation of ‘‘Long-Haul” Trucking Denied 


By Order of February 5, 1951, the Commission has denied petitions 
of various railroads and others, seeking an investigation of so-called 
‘‘long-haul’’ trucking. 

Among a number of such petitions was one filed under date of April 
26, 1950, by various rail carriers, asking the Commission to ‘‘institute 
and conduct .. . a general investigation of the economic and other effects 
of long-haul highway transportation of freight in interstate commerce 
and the policies to be applied in developing, coordinating and preserving 
the National Transportation System ...’’ The rail petition also sought 
the suspension of further proceedings in connection with various motor 
carrier applications for operating authority ‘‘pending the conclusions 
of the Commission in such general investigation . . .’’ 

Among other things, the rail petition contended ‘‘It is the duty of 
the Commission to so control the expansion and development of facilities 
for transportation as to preserve to this essential (rail) means of trans- 
portation the character and volume of traffic adequate to maintain roll- 
ing stock, power, rights-of-way, and terminal and other facilities in full 
force and vigor.’’ 

Under date of May 8, 1950, American Trucking Associations, Inc., 
replied to the rail petition. The reply contended that Congress, in 
regulating the various modes of transport, had neither established the 
railroads as the dominant agency in the transportation field nor decreed 
that the interests of their competitors were subservient to railroad in- 
terests. In addition, the reply pointed out that the rail petitioners 
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‘‘would have a Commission assert an authority to regulate motor car- 
riers, not according to the standards specified in the Interstate Com- 
merce Act, but on the basis of a policy which they believe should be the 
law, but never has been!’’ 

Other petitions, similar in nature to the rail petition, which were 
likewise denied by the Commission’s Order of February 5, were filed 
by various Grain interests, and railroad unions. 





A. T. A. Comments on Proposed Revision of Motor Carrier 
Safety Regulations 


American Trucking Associations, Inc. has submitted to the Inter- 
state Commerce Commission its comments with respect to the revisions 
in the Motor Carrier Safety Regulations proposed by the Director of 
the Bureau of Motor Carriers. The proposed revisions were issued by 
the Commission November 6, 1950, and invited interested parties to 
comment with respect thereto. 

In a foreword accompanying its comments, A. T. A. pointed out 
that the task of revising the Motor Carrier Safety Regulations was begun 
by the Commission’s Order of December 9, 1946, and that since then the 
motor carrier industry has given extensive consideration to the subject. 
Among other things, the foreword states: 


Consideration of manpower and material shortages is of utmost 
importance and every proposed revision in the safety rules should 
be carefully weighed to determine its impact upon our industry’s 
efforts to support the nation’s defense program, in order that no 
action will be taken which will in any way hinder that program. 




















Freight Forwarder Regulation 


By Gites Morrow, Editor 
General Counsel, Freight Forwarders Institute 





Freight Forwarder Annual Report Form Modified 


The Interstate Commerce Commission has modified freight forward- 
er annual report form F-a, on which Class I forwarders (those having 
gross revenue of $100,000 or more per annum), are required to make 
reports. The revised form is effective with the year ended December 31, 
1950. The principal change is addition of a new item (No. 31) requir- 
ing the reporting of names, salaries and positions of the five highest paid 
officers and directors, and all other officers or employees who are paid 
$10,000 or more per year. 





Tariff Rule Providing Penalty for Incorrect Description Condemned 


The Commission, Division 2, has ordered Western Carloading Co., 
Inc., to cancel an item in its tariff which provides a penalty of 25 percent 
of the applicable rate in cases where an article or commodity has been 
incorrectly described and the correct description is determined after the 
article has been loaded in a rail car (Embassy Distributing Company, 
Inc. v. Western Carloading Co., Inc., No. 30301, February 14, 1951). 

The report notes that the defendant established the rule as a prac- 
tical method of protecting itself in cases where the forwarder has paid 
the railroad rate based on an incorrect description and the forwarder 
rate based on the correct description would result in the forwarder being 
required to perform the service at less than its out-of-pocket cost. The 
conclusion is reached, however, that: ‘‘The record in this proceeding 
affords no sound basis for assessing a penalty of 25 percent, or any other 
amount, to the ‘rate or charge applicable.’ ”’ 

A further statement is included in the report, as follows: 


‘“Where tariff provisions require the making of a particular 
notation on the bill of lading as a condition precedent to the use 
of a rate, the shipper is bound by such provisions, and noncompli- 
ance therewith generally affords no basis for a finding that the 
rate legally applicable is unreasonable or unjustly discriminatory. 
American Licorice Co. v. Chicago, M. & St. P. Ry. Co., 95 I. C. C. 
525. If it be the purpose of the defendant to require the payment 
of the rates on ‘hosiery n.0.s.’ on shipments of ‘cotton hosiery’ when 
the shipper’s billing conforms to the classification provision for 
‘hosiery n.o.s.,’ the tariff should so state. As indicated, the appli- 
cation of the provisions of item 4-H to a shipment of cotton hosiery 
from Hagerstown results in a rate 6 cents higher than the rate 
applicable to ‘hosiery n.o.s.’ On a shipment from New York, it 
results in a rate 18 cents lower than the rate on hosiery n.0o.s.’’ 
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Forwarder Reduced Rates Approved—Competition of 
Exempt Associations Considered 


The I. C. C., Division 3, by order of February 7, 1951, dismissed 
I. & 8. No. 5839 on a finding that the rates of the respondent, Clipper 
Carloading Company were just and reasonable. The rates involved pro- 
vide reductions from certain Eastern Points to Chicago in cases where 
the forwarder is not required to perform pick-up. 

In its report Division 3 pointed out that in a number of cases both 
forwarders and railroads provide lower rates where pick-up or delivery 
is not performed. The report also states that several shippers’ associa- 
tions have been formed by numerous consignees or shippers for the pur- 
pose of consolidating their freight and that over 100 carloads of freight 
each week move from points in eastern seaboard territory to association 
members in Chicago. The Division concluded: 


‘*The record establishes that numerous shippers and consignees 
at New York, Philadelphia, Baltimore, and Chicago who are not 
members of associations are at a competitive disadvantage as com- 
pared with shippers and consignees having membership in such 
associations. Under respondent’s proposal, this disadvantage will, 
to a large extent, be removed. There is no evidence of probable un- 
lawful discrimination, and no indication that the rates proposed 
are below a minimum reasonable level.’’ 





Freight Forwarder Statistics 


Statistics based on the annual reports of all freight forwarders 
(Class A and B) for the year 1949 have been released by the I. C. C. 
Bureau of Transport Economics and Statistics (Statement No. 516). 
The statement indicates that reports were received during 1949 from 
100 freight forwarders, 66 of which were Class A, having gross annual 
revenues exceeding $100, 000, and 34 of which were in Class B, with 
annual revenues less than $100, 000. Six of the companies—2 from Class 
A and 4 from Class B—conducted no operations during 1949. The Class 
A forwarders had gross forwarder revenue of $248,648,986, while the 
smaller companies had combined revenues of approximately two and one- 
half million dollars for the year. Net income of the industry, before 
income taxes, was approximately $3 million. 

I. C. C. Statement No. Q-950, containing statistics based on the 
quarterly reports of 58 Class A forwarders for the third quarter and 
the first nine months of 1950 have also been released. They show that 
in the first nine months of 1950 the Class A forwarders had gross for- 
warder revenue of approximately $204 million. and net income, before 
provision for income taxes, of approximately $5 million. 
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Water Transportation 


By Ricuarp H. Specxer, Editor 
Executive Vice-President, National Water Carriers Association, Inc. 





Alcoholic Liquors in Official Territory 


Proposed Report 


Examiner L. H. Dishman has issued a proposed report in I. & 8. 
5833, Alcoholic Liquors in Official Territory, recommending that the 
Commission find that reduced rail rates proposed to be established on 
alcoholic liquors, noibn, between points in official territory are just and 
reasonable and not otherwise unlawful. 

The rates, published specifically to meet motor-carrier competition, 
were protested by both motor-carrier and water-carrier interests and 
were subsequently suspended. The water-carriers’ objection to the pro- 
posed rates is directed not against the level of the rates but against their 
non-applicability to traffic interchanged at the eastern ports with water 
carriers. At present the ratings for application on traffic moving en- 
tirely within official territory and on traffic destined for movement be- 
yond the ports in coastwise, intercoastal, export, and import service are 
the same. No change is proposed by the railroads in their interchange 
rates, but the water carriers allege that the proposed reduction in the 
domestic rates, if permitted to become effective, without corresponding 
reductions in the interchange rates, would be unreasonable, unjustly 
discriminatory and unduly prejudicial. Maintaining interchange rates 
higher than the domestic rates would result in discrimination between 
connecting lines. 

The examiner states in his proposed report: ‘‘The protestants (water 
earrier) have failed to show any situation in which different rates would 
apply among different connecting carriers. They have shown no case 
wherein the proposed reduced domestic rates would apply to any port 
city for movement beyond by rail.’’ 





Greene Line Steamers, Inc.—Lease 
Expiration Date Extended 


By order dated February 13, 1951 in Finance Docket No. 15832, 
the Interstate Commerce Commission has extended the expiration date 
of the lease by Commercial Barge Lines, Inc. of that portion of the 
operating rights of Greene Line Steamers, Inc. authorizing the trans- 
portation of commodities generally between ports and points along the 
Ohio River from Huntington, W. Va. to Louisville, Ky., inclusive, and 
the properties thereof, from February 14, 1951 until final disposition 
is made of the application of Commercial Barge Lines in Finance Docket 
No. 17239 for authority to purchase the rights and properties of Greene 
Line Steamers, Inc. which they now lease. 


=~ = 
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Ocean Steamship Company of Savannah—Purchase 


The Ocean Steamship Co. of Savannah, a common carrier which 
operated prior to 1942 in water service between New York and Savannah 
and also to and from the port of Boston in the transportation of passen- 
gers and commodities generally, and Seatrain Lines, Inc., which operates 
as a common carrier by water of commodities generally between New 
York, New Orleans, Havana, and Texas City, have made arrangements 
for the reestablishment of water transportation between Savannah and 
New York using an ocean-going type vessel. The operations are to be 
conducted by Seatrain. 

Under the plan, Ocean Steamship Co. of Savannah will be divided 
into two new corporations. Following the approval of the Interstate 
Commerce Commission in Finance Docket No. 17225, the operating cer- 
tificate of Ocean Steamship Co. will be vested in Ocean Coastwise Line, 
Inc., a newly-formed corporation. Other remaining assets now owned 
by Ocean Steamship Co. which include substantial properties, will be 
vested in another corporation to be formed at a later date. The plan 
contemplates that Ocean Steamship Co. will be dissolved. Seatrain will 
purchase all the capital stock of Ocean Coastwise Lines, Inc. and there- 
after these two corporations will merge their assets, properties, and 
franchises. The application contemplates only routes from and to New 
York and Savannah; the authority now held by Ocean Steamship Co. 
to operate from and to Boston will be relinquished. 





Phosphate Rock From Florida to Joliet, Ill. 
Fourth Section Relief Granted 


By report and order dated February 20, 1951 in Fourth Section 
Application No. 24321, the Interstate Commerce Commission has granted 
the railroads fourth-section relief to maintain reduced rates on phosphate 
rock from mines in Florida to Joliet, Ill. to meet water competition. 

The railroads had been granted temporary relief to establish an 
all-rail rate of $9.43 per gross ton, which reflected a differential of 30 
cents over the then existing rail-barge costs. The railroads have now 
been authorized to continue to assess the rate of $9.43 pending the com- 
pletion of new plant-side unloading facilities at Joliet, and, upon com- 
pletion and operation of the said plant-side facilities, a rate not lower 
than 30 cents over the concurrent total rail-water costs from and to the 
same points, but not lower than $8.60 per gross ton. 





Warrior and Gulf Navigation Co. 
Proposed Report 


Examiner Lee R. Nowell has issued a proposed report in Docket No. 
W-390, Sub. No. 2, recommending that the Interstate Commerce Com- 
mission grant the application of Warrior & Gulf Navigation Co., of 
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Birmingham, Ala., for a revised permit authorizing it to serve points on 
Lake Pontchartrain and tributaries thereof, in connection with its pres- 
ent operations as a contract carrier by water. 





Foss Launch & Tug Co. Et Al 
Proposed Report—Coastwise Freighting 


Examiners Claude A. Rice and Lee R. Nowell have issued a proposed 
report recommending that the Interstate Commerce Commission grant 
authority to: 

1. Foss Launch & Tug Co., (W-587, Sub. No. 18) to extend its opera- 
tions as a common carrier by non-self-propelled vessels with the use of 
separate towing vessels to include the transportation of commodities 
generally between points along the Pacific Coast and tributary water- 
ways, but not including local service between points on the Columbia 
River ; 

2. Shaver Transportation Co. (W-409, Sub. No. 2) to extend its 
operations as a common carrier by non-self-propelled vessels with the 
use of separate towing vessels in the transportation of commodities 
generally, and by towing vessels in the performance of general towage, 
to include service between points along the Pacific Coast and tributary 
waterways, but not including local service between points on Puget 
Sound and upon the Columbia River above Bonneville Dam or the Willa- 
mette River above Newberg, Oreg., except to the extent such operations 
are authorized by its present certificate ; 

3. Wilbur J. Smith and Longview Tugboat Company (W-413, Sub. 
No. 2) to extend operations as a common carrier by non-self-propelled 
vessels with the use of separate towing vessels in the transportation of 
commodities generally, and by towing vessels in the performance of 
general towage, to include service between points along the Pacific Coast, 
but not including local service between points on Puget Sound, except 
to the extent such operations are authorized by their present joint cer- 
tificate; and 

4. Puget Sound Tug & Barge Co. (W-586, Sub. No. 2) to extend its 
operations as a common carrier by non-self-propelled vessels with the 
use of separate towing vessels to include the transportation of commodi- 
ties generally between points along the Pacific Coast, but not including 
local service between points on the Columbia River. 

The proposed report states that the applicants have had many re- 
quests for service along the Pacific Coast, and that applicants Shaver 
and Smith-Longview have endeavored to conduct coastwise operations 
but that under their present certificates, which do not authorize service 
south of Crescent City, Calif., they have been unable to successfully 
do so. Under the expanded operations proposed, applicants would per- 
form ‘‘on-call’’ service, the same as that provided under their present 
certificates. Foss and Puget Sound Tug are authorized to perform gen- 
eral towage between all points along the Pacific Coast, but their barging 
operations subject to the Interstate Commerce Act are restricted to 
points in the Puget Sound area. Applicants assert that because of the 
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depletion of timber reserves in Washington and northern Oregon, the 
establishment of logging camps and sawmills along the coastal areas in 
Oregon and northern California, the expansion of industry generally on 
the Pacific Coast, and the inability of rail and steamship lines to meet 
the needs of shippers for transportation, there is a public need for their 
proposed barging and towing operations between all ports and points 
along the Pacific Coast. 

The applications are opposed by Coastwise Line, Oliver J. Olson 


& Co., Pacific Coastwise Conference, and Pacific Southwest Railroad 
Association. 




















Recent Court Decisions 
By Warren H. Wacner, Editor 





Commission may further restrict authority of railroad motor carrier after formal ap- 
proval of purchase and operation. 


United States, et al. v. The Rock Island Motor Transit Co., et al. (No. 25) 


United States, et al. v. The Texas & Pacific Motor Transportation Co. 
(Nos. 38 and 39) 


On February 26, 1951, the Supreme Court (Justices Black, Douglas, 
Jackson and Burton dissenting) held that subsequent to formal ap- 
proval of purchase by the railroad of a motor carrier, and operation of 
the motor carrier, the Commission may further restrict the scope of 
authority of the motor carrier. 

Quoting from the decision in the Rock Island case: 


The issues involve a basic power of the Commission to regulate the 
operations of motor carriers affiliated with railroads so as to assure that 
at all times the motor operations shall be consonant with the National 
Transportation Policy, 54 Stat. 899. The Commission has decided that 
policy requires the motor operations of railroads and their affiliates to 
be auxiliary to and supplemental of train service. This raises questions 
as to how the planned auxiliary and supplemental service is to be 
achieved. Differences also exist as to what phases of motor-carrier 
operations are auxiliary to and supplemental of rail or train service .. . 

This appeal deals with additional operating restrictions placed sub- 
sequent to the Commission’s formal approval of Transit’s purchase and 
operation, upon two of Transit’s acquisitions. The first is a segment of 
the so-called White Line Purchase. The Line was in process of perfect- 
ing its ‘‘grandfather rights’’ under § 206 (a), Motor Carrier Act, at 
the time of appellees’ agreement to purchase. The order directing issue 
of the certificate to Rock Island recognized this. This purchase was 
authorized under § 213, Motor Carrier Act of 1935, 49 Stat. 555, April 
1, 1938, Docket No. MC-F-445; reported 5 M. C. C. 451, 15 M. C. C. 763. 
The segments of the White Line Purchase here involved are those be- 
tween Des Moines, Iowa, and Omaha, Nebraska, and Des Moines, Iowa, 
and Silvis, Illinois, included in Transit’s certificate of convenience and 
necessity issued in M. C. 29130, December 3, 1941. That certificate had 
only the following provisions in any way applicable to this controversy : 


‘*Service is authorized to and from the intermediate points on 
the above-specified routes which are also stations on the lines of 
The Chicago, Rock Island and Pacific Railway Company. 


‘‘The operations authorized on the above-specified routes are 
subject to such further limitations, restrictions, or modifications as 
we may find it necessary to impose or make in order to insure that 


—41— 
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the service shall be auxiliary or supplementary to the train service 
of The Chicago, Rock Island and Pacific Railway Company and 
shall not unduly restrain competition.’’ 


The second acquisition is the so-called Frederickson Purchase, authorized 
November 28, 1944, Docket No. MC-F-2327, under § 5, Interstate Com- 
merce Act, 54 Stat. 902, by which Transit acquired from the holders of a 
certificate of convenience and necessity, a route between Atlantic, Iowa, 
and Omaha, Nebraska. Neither the report nor the order contained pro- 
visions alike or akin to these just quoted from the White Line certificate. 
No order for a certificate has yet been entered and no certificate has 
been issued... . 

Transit has been operating the above routes since their respective 


dates. Under those authorities, Transit states it has engaged in trucking 
service as follows: 


“*(a) a coordinated rail-service, at rail rates auxiliary to the exist- 
ing service of appellee’s affiliated railroad; (b) a motor service in 
substitution of rail service, at rail rates; and (c) a motor common 
carrier service at rates and tariffs observed and applied by appel- 
lee’s predecessors, as modified from time to time.’’ 


On February 5, 1945, the Commission directed reopening of the 
dockets to give reconsideration to the above certificate and order, 


“solely to determine (a) the conditions or restrictions, if any appear 
necessary, which should be imposed to insure that the motor car- 
rier service performed by The Rock Island Motor Transit Company 
is limited to that which is auxiliary to, or supplemental of, rail 
service, and (b) the condition, if any appears necessary, which 
should be imposed so as to make the authority granted to The Rock 
Island Motor Transit Company subject to such further conditions 
or restrictions as the Commission may find necessary to impose in 


order to insure that the service shall be auxiliary to, or supple- 
mental of, rail service.’’ 


At the end of that reconsideration, an order was entered to modify 
the White Purchase certificate and the Frederickson order in the fol- 
lowing respects : 


**]. The service to be performed by The Rock Island Motor 
Transit Company shall be limited to service which is auxiliary to, 
or supplemental of, train service of The Chicago, Rock Island and 
Pacific Railroad Company, hereinafter called the Railroad. 

**2. The Rock Island Motor Transit Company shall not render 
any service to or from any point not a station on a rail line of the 
Railroad. 

**3. No shipments shall be transported by The Rock Island 
Motor Transit Company between any of the following points, or 
through, or to, or from, more than one of said points: Omaha, 
Nebr., Des Moines, Iowa, and collectively Davenport and Betten- 
dorf, Iowa, and Rock Island, Moline, and East Moline, Ill. 
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‘*4. All contractual arrangements between The Rock Island 
Motor Transit Company and the Railroad shall be reported to us 
and shall be subject to revision, if and as we find it to be neces- 
sary, in order that such arrangements shall be fair and equitable 
to the parties. 

‘*5. Such further specific conditions as we, in the future, find 
it necessary to impose in order to insure that the service shall be 
auxiliary to, or supplemental of, train service.’’ Rock Island Motor 
Transit Co., 55 M. C. C. 567, 597-598... 


Transit’s objection to the order modifying the provisions under 
which it operates these routes may be generalized as a contention that 
the Commission’s order changes or revokes a part of Transit’s operating 
authority previously granted by the Commission without any failure by 
Transit to comply with any term, condition or limitation of the Com- 
mission authority under which Transit functions. Changes or revoca- 
tions may only be made under § 212 (a) of the Interstate Commerce 
Act, for such failures. 

The Commission, on the other hand, takes the position that there 
is no change in or revocation of its authorization to operate as a motor 
common carrier. It looks upon the certificate for the White Line route 
and the order for the Frederickson Purchase as being controlled by the 
Interstate Commerce Act and Transit’s applications for purchase ap- 
proval.... 

A glance at the proposed restrictions, . . . shows the practical dis- 
advantages to Transit. It cannot carry on a general all-motor operation 
on its own billings or under motor rates, joint or local. It cannot haul 
through motor traffic at rail tariffs between the ‘‘key points,’’ Omaha, 
Des Moines and the Bettendorf-Rock Island-Moline center. Further- 
more, Transit rests under the threat of possible future restrictions as 
need may be shown for their application to hold its operations, under 
changing conditions, to those then reasonably determined by the Com- 
mission to be needed to keep Transit’s motor service auxiliary and sup- 
plemental to its parent’s rail service. Transit alleges that the restric- 
tions would bar it from participation in traffic on the affected routes 
that now produce a gross revenue of more than a million dollars a year. 
As damage to Transit, if the Commission order is enforced, was ad- 
mitted, proof of the amount was dispensed with... . 

Statutory Authority—The Commission has power at the time of 
its approval of an application to limit the authority to be granted by 
certificates of convenience and necessity for the operation of motor car- 
riers, whether the certificate is issued on an original application under 
§ 207 or after acquisition under § 213 of the Motor Carrier Act, 
§ 5 (2) Interstate Commerce Act. Section 206 requires a certificate. 
Section 207 gives discretion to the Commission according to the statu- 
tory standards of convenience and necessity to authorize a part or all 
of the requested operations. The service must be performed according 
to the ‘‘requirements, rules and regulations of the Commission.”’’ 
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The practice of the Commission from the beginning of motor-carrier 
regulation has been to restrict motor-carrier operations both geographi- 
cally and functionally. The same was true of railroad motor-carrier 
affiliates. We think that at the time of issuance of the certificate, if the 
Commission reasonably deems the restriction useful in protecting com- 
petition, or for other statutory purposes, the Commission may require 
the railroad affiliated motor carrier to perform only those services that 
are auxiliary and supplemental to the rail service. . . . 

But power in the Commissicn, before issuance of a certificate or 
approval of acquisition, to limit railroad motor operations so as to make 
them auxiliary and supplemental to rail service does not necessarily 
imply power to change the conditions designed to bring about the de- 
sired coordination, after issuance of the certificate. The parent rail- 
road may have acquired or developed its motor affiliate in reliance on 
the conditions stated in the certificate. So far as the present case is 
concerned, there is a provision, quoted above, making the certificate for 
the White Line operation subject to further limitations, restrictions or 
modifications the Commission might find necessary to insure a continu- 
ance of auxiliary and supplemental operation and to avoid undue re- 
straint on competition... . 

When competition, public interest in the preservation of the in- 
herent advantages of rails and motors, and use of motor service by 
railroads in their operations, are the basis, as they are (see National 
Transportation Policy, 54 Stat. 899 and § 5 (2) (b)) for allowing ac- 
quisitions of motor routes by railroads, we think it consonant with that 
policy to reserve the right to make further limitations, restrictions or 
modifications to insure that the service remain auxiliary or supple- 
mental. Congress could not have expected the Commission to be able 
to determine once and for all the provisions essential to maintain the 
required balance. Such a reservation, of course, does not provide un- 
fettered power in the Commission to change the certificate at will. That 
would violate § 212, allowing suspension, change or revocation only for 
the certificate holders’ willful failure to comply with the Act or lawful 
orders or regulations of the Commission. The reservation by its terms 
does not offend against the provision of § 212 that a certificate ‘‘shall 
remain in effect until suspended or terminated,’’ as § 212 provides. 
The Commission asserts the modifications were made in accordance with 
the certificate. The reservation would not authorize changes in opera- 
tion or service unconnected with the plan of coordinated operation; and 
indeed Transit was not originally authorized to operate independently 
and at large. What the reservation does allow are changes to insure 
that the operations will continue as auxiliary or supplemental to the 
train service. 

The consolidation section, § 5 (2), permits a railroad to purchase a 
motor carrier only ‘‘with the approval and authorization of the Com- 
mission.’’ That approval is contingent upon a finding of public ad- 
vantage and lack of undue restraint on competition. Then approval 
is to be made ‘‘upon the terms and conditions, and with the modifica- 
tions, so found to be just and reasonable.’’ 
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We note the directions of § 208 as to the certificate, requiring that 
it ‘‘shall specify the service to be rendered’’ and that ‘‘there shall, at 
the time of issuance and from time to time thereafter, be attached to the 
exercise of the privileges granted by the certificate such reasonable 
terms, conditions, and limitations as the public convenience may... 
require.’’ We note also §§ 216 (c) and 217 (a) with their provisions 
allowing common carriers by motor to establish through routes and 
joint rates with other carriers, motor or otherwise. Sections 208, 216 
(ec) and 217 (a) with their general provisions do not in our opinion 
override the specific requirement of the National Transportation Policy 
that the inherent advantages of all modes of transportation be retained, 
or of § 5 that acquisition of motor routes by railroads shall require the 
above special findings and may be subject to special conditions. Sec- 
tion 208 does not seem to conflict with § 5 (b), and § 216 (c) is based 
on voluntary action. And we need not pause over the contention that 
limitations placed upon rail-owned motor carriers transform them from 
common into contract carriers under the definitions in § 203. 

The language of the proviso of § 5 (2) (b), we hold, gives the 
Commission power to enforce the reservation in the certificate set out 
on p. 3, supra. We turn then to the question whether the five directed 
modifications of the certificate, pp. 4-5, supra, fairly may be said to be 
of a character auxiliary to or supplemental of train service and not such 
a change or revocation in part as is contemplated by the procedure of 
§ 212, for failure to comply with statutory or regulatory provisions. 

Auxiliary and Supplemental_—The Interstate Commerce Act sets 
out only generally requirements that must be met by railroad applicants 
for motor-carrier certificates. In acquisition cases under § 5 (2) the 
certificate is not to be issued without the statutory findings discussed 
above that the proposed merger or consolidation will be in the ‘‘ public 
interest’? and that the railroad can use the motor service ‘‘to public 
advantage in its operations.”’ 

The words ‘‘auxiliary to or supplemental of’’ are not taken from 
the Act. There is no such specific limitation for railroad operation of 
motor carriers. Their connotation is to be gathered from the context 
in which they have been employed by the Commission. The certificate, 
... used the phrase to avoid undue restraint on competition. ... That 
has been its use from the beginning. 

Appellees assert that under their certificate they could and did 
transport at either rail or truck billing and rates with no restriction of 
movement along the route. The auxiliary and supplemental require- 
ment, they argue, is adequately complied with by restricting the service 
to points ‘‘which are also stations on the lines of The Chicago, Rock 
Island and Pacific Railway Company.’’ 

Appellees charged that the Commission had tightened its ‘‘concept 
of what is auxiliary to, or supplemental of, rail service.’’ 55 M. C. C. 
567, 583. The Commission refused to accept that assumption and there- 
fore did not discuss the necessity of proceeding under § 212 in changing 
or partially revoking the certificate. .. . 
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What was in the Commission’s mind as to the meaning of auxiliary 
and supplemental at the time it issued its certificate, we cannot be sure. 
At present a motor service is auxiliary and supplemental to rail service, 
in the Commission’s view, when the railroad affiliated motor carrier in 
a subordinate capacity aids the railroad in its rail operations by enabling 
the railroad to give better service or operate more cheaply rather than 
independently competing with other motor carriers. Undoubtedly the 
Commission has not consistently required each rail affiliated motor car- 
rier to forego motor billings or tariffs. Key points to break traffic are 
relatively new. 28 M. C. C. 5. Rail affiliates have been permitted to 
leave the line of the railroad to serve communities without other trans- 
portation service.1 Those divergences, however, are an exercise of the 
discretionary and supervisory power with which Congress has endowed 
the Commission. It is because Congress could not deal with the mul- 
titudinous and variable situations that arise that the Commission was 
given authority to adjust services within the limits of the Motor Carrier 
Act. § 208. The Commission has continually evidenced, as indicated 
above, by opinion and certification its intention to have rail-owned motor 
carriers serve in auxiliary and supplemental capacity to the railroads. 

Appellees urge that the new conditions mark a new Commission 
policy; that it is such a change in the certificate as was condemned in 
the case of water carriers by United States v. Seatrain, 329 U. S. 424, 
428. Without relying upon the statutory differences between Commis- 
sion power over motor and water carriers, pp. 429-432, we believe that 
case is inapplicable to these circumstances. In Seatrain a certificate 
was granted to carry ‘‘commodities generally.’’ For the Commission 
then to modify this to ‘‘in railroad cars only’’ or ‘‘except in railroad 
cars’’ would limit the freight authorized to be carried by the certificate. 
Transit’s certificate on the other hand required service, auxiliary and 
supplemental to rails, and the modification was not a change of policy 
as to that but an additional requirement to insure coordinated service. 
The new conditions, . .. are of a character that aids rail operation and 
minimizes competition with over-the-road motor carriers. Such added 
conditions are not changes in or revocations of a certificate in whole or 
in part but a carrying out of the reservation in the certificate . . . 

While the practice of the Commission has varied in the conditions 
imposed, the purpose to have rail-connected motor carriers act in coordi- 
nation with train service has not. Circumstances change. Different 
conditions are required under different circumstances to maintain the 
balance between rail and motor carriage. We do not think the meaning 
of auxiliary and supplemental is limited to the Commission’s practice 
at any particular time. So long as it may fairly be said that the prac- 
tice required from the motor carrier falls within the meaning the Com- 
mission has given to auxiliary and supplemental, the condition is valid. 





1 Rock Island Motor Transit Co., Extension—Wellman, Iowa, 31 M. C. C. 643. 
See 55 M. C. C. 567, 584. 
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We hold the new conditions are within the limits covered by the 
reservation of power to impose such further limitations as might be 
found necessary ‘‘to insure that the service shall be auxiliary or supple- 
mentary to the train service’’ of The Chicago, Rock Island and Pacific 
Railway Company. 

Frederickson Purchase.—The statement of facts at the beginning of 
this opinion shows the Fredericksons possessed certificates issued under 
the proviso of § 206, the ‘‘grandfather clause.’’ Transit agreed to pur- 
chase these rights subject to the approval of the Commission. This ap- 
proval was given by a report and order.... Neither those (Frederick- 
son’s) certificates nor the report or order on the purchase application 
contained anything specifically limiting the operations to service auxil- 
iary to and supplemental of the Rock Island train service... . 

The basic question posed as to this purchase is similar to that in 
the White Line Purchase. Has the Commission power to place in the 
Frederickson certificate the modifications ordered for the White Line 
certificate? We will solve the problem by determining that the order 
approving the purchase has not the finality of a certificate but is rather 
only a tentative approach to the consummation of the purchase subject 
to changes in conditions and requirements. The power to issue the 
certificate with the White Line modified conditions follows, a priori, 
from what we have said in the foregoing division of this decision. This 
leaves unanswered the question of the power of the Commission to 
modify a railroad-affiliated motor carrier’s certificate so as to make its 
operation auxiliary to and supplemental of the rail service, when no 
reservation for or restriction to that effect has been placed in the order 
directing the issue of the certificate or the certificate itself. . . . 

Transit maintains that the order is final; that the result is the 
same as though the service requirements of the order of approval were 
written into the operating certificate as directed by the statute. § 208. 


As under the statute, §§ 206, 207, 208, motor carriers must have 
certificates authorizing their operations, we conclude that the certificate 
is the final act or order that validates the operation. Until its form and 
contents is fixed by delivery to the applicant, the power to frame it in 
accordance with statutory directions persists. 

It may be said that as the order permitted Transit to purchase the 
Frederickson ‘‘operating rights,’’ it must have freedom to use all the 
seller’s motor-carrier privileges; that the absence of a reservation de- 
feats Commission power to insert ‘‘auxiliary and supplemental’’ restric- 
tions in the certificate. Since we hold the order of approval is not the 
final order, we reject the premise. 

Other Objections——A number of other objections to the enforce- 
ment of the orders were presented by appellees and considered by the 
Court. We comment briefly on those we think merit notice. ‘‘Grand- 
father rights’’ under § 206 of the Transportation Act were the basis 
of the White and Frederickson applications for certificates of conveni- 
ence and necessity. Transit acquired the sellers’ rights to certificates. 
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Appellees contend that as the sellers were entitled to broader operating 
rights than are allowed the purchaser under the modified certificate, the 
right to ‘‘substantial parity between future operations and prior bona 
fide operations’’ guaranteed by § 206 is infringed by limiting the motor 
service to that auxiliary and supplemental to rail service? A railroad 
purchaser does not necessarily receive all rights a certificate holder 
possesses. Because of the National Transportation Policy and § 5, 
making a railroad’s purchase subject to conditions, as hereinbefore de- 
scribed, approval may be conditioned by the Commission on the railroad 
purchaser’s willingness to accept a narrower certificate than that pos- 
sessed by the seller. 

Finally, the appellee asserts that its certificate is property akin to 
a franchise; that it has invested large sums in the acquisition and equip- 
ment of its routes and service, and that what it alleges is revocation de- 
prives it of property without due process of law. We think that our 
previous holding in this decision that Transit took its certificate and 
obtained approval of its acquisitions to operate in the aid of the rail- 
road, auxiliary and supplemental thereto, makes it obvious that Transit 
had nothing of which it was deprived by the contested order. 

The judgment of the three-judge District Court is reversed and 
the proceeding is remanded with directions to dismiss the complaint. 


Quoting from the decision in the Texas & Pacific case: 


The questions relate to the power of the Commission to ban service 
practices theretofore permitted under certificates of public convenience 
and necessity previously issued to a common carrier by motor vehicle. 
The Commission acted under authority reserved in the certificate to 
impose additional restrictions to insure the motor carrier’s operations 
will be auxiliary to or supplemental of the operations of its parent com- 
mon carrier by rail... . 

Between July 1939, and November 1942, the Commission issued six- 
teen certificates to Transport, covering various segments of its presently 
operating routes. In all the certificates the Commission reserved the 
right to impose further restrictions in order to confine Transport’s 
operation to service ‘‘auxiliary to or supplemental of rail service’ 

After a hearing at which Transport and Railway appeared, but 
refused to introduce any evidence, and after oral argument on the 
examiner’s report, the Commission on January 22, 1948, ordered that 
all sixteen certificates be modified to include uniformly the substance 
of the five conditions set out above, specifically as follows: 


‘*1. The service to be performed by applicant shall be limited 
to service which is auxiliary to, or supplemental of, the train service 
of The Texas and Pacific Railway Company, The Weatherford, 
Mineral Wells and Northwestern Railway Company, or Texas-New 
Mexico Railway Company, and, between El Paso and Sierra Blanca, 
Tex., the train service of Texas and New Orleans Railroad Com- 
pany, hereinafter called the Railways. 





2 The phrase is derived from Alton R. Co. v. United States, 315 U. S. 15, 22, 
followed in Umited States vy. Carolina Freight Carriers Corp., 315 U. S. 475, 481. 
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wae" Applicant shall not render any service to or from any 
point not a station on a rail line of the Railways. 

‘*3. No shipments shall be transported by applicant between 
any of the following points, or through, or to, or from, more than 
one of said points: New Orleans, Alexandria, ‘and Shreveport, La., 

Texarkana, Tex.-Ark., Fort Worth- Dallas (considered as one), 

Abilene, Monahans, and El Paso, Tex. 

‘*4, All contractual arrangements between applicant and the 
Railways shall be reported to us and shall be subject to revision if 
and as we find it to be necessary in order that such arrangements 
shall be fair and equitable to the parties. 

‘*5. Such further specific conditions as in the future we may 
find necessary to impose in order to insure that the service shall be 
auxiliary to, or supplemental of, the train service of the Railways.’ 


The effect on appellee was to bar it from issuing its own bills of 
lading or performing all-motor service under all-motor local rates or 
all-motor joint rates with connecting motor carriers, or substituting rail 
service for motor service, and it could not be a party to such tariffs.‘ 
Prior to these proceedings the appellee had issued its own bills of lading 
and participated in motor-carrier tariffs. The District Court found the 
value of the certificates, $65,000, would be destroyed and $240,000 an- 
nual revenue lost... . 

In view of our decision of today upholding the Commission in No. 
25, United States v. The Rock Island Motor Transit Co., supra, p. ——, 
all reasons for affirming the judgment below may be promptly rejected. 

So far as the above issues relied upon by the District Court for its 
injunction are concerned, they seem to have been resolved in favor of 
the Governemnt by our opinion in the Rock Island case. This proceed- 
ing involves certificates for new routes under § 207. No such certifi- 
eates or applications were in that case. The opinion, however, consid- 
ered the Commission’s practice in § 207 proceedings and stated that it 
was the same as in §§ 5 and 213 acquisition proceedings. We now hold 
that the same considerations justify the reservation in issue here. 

Transport’s position that the order in question was without sup- 
port in the evidence is based on the theory that as evidence was taken in 
the original applications that resulted in the necessary findings under 
§§ 213 of the Motor Carrier Act and 5 of the Transportation Act of 
1940 for certificates to railroad motor carrier affiliates, changes in prac- 
tices cannot now be made without evidence that the formerly permitted 
practices had been inconsistent with the public interest and did unduly 
restrain competition. American Trucking Associations, Inc. v. United 
States, 326 U. S. 77, 86, and Interstate Commerce Commission v. Louis- 
ville & Nashville R. Co., 227 U. 8. 88, 91.5... 


847 M. C. C. 753, 763-764. 

447 M. C. C. 753, 754, and Rules 30, 107 (a) and 107 (b) of Supp. No. 5 to 
|. C. C. Tariff Circular No. 20. See 41 M. C. C. 721, 726. 

5 Several Commission decisions on the general necessity of evidence to support 
tulings are added. Greyhound Corporation (etc.)—Control, 50 M. C. C. 237, 242; 
Scannell (etc.)—Control, 50 M. C. C. 535, 541; C. & D. Motor Delivery Company— 
Purchase—Hubert C. Elliott, 38 M. cc 547, 553; Joint N. E. Motor Carrier Assn., 
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This situation, however, differs from those referred to by Transport 
in that the Commission has reopened the proceedings, after they were 
started by Transport for an interpretation of its right to file and main- 
tain a motor common-carrier tariff. Hearings were held in 1942 at 
Dallas, at which appellee’s witnesses gave testimony as to the freight 
interchange between appellee and other motor carriers and the existence 
of tariffs, ete. After the report of the Commission . . . Transport and 
the Texas and Pacific Railway petitioned for reconsideration by the 
Commission, setting out the facts of their current operations, and ad- 
dressing themselves particularly to the elimination of the prior or sub- 
sequent rail-haul condition. Thereafter the proceedings were reopened 
to determine what changes or modifications should be made. Another 
hearing was held, October 17, 1944, and report made. At that hear- 
ing Transport appeared but refused to introduce evidence. The ex- 
aminer examined an official of Transport as to the nature and extent 
of Transport’s operations. This evidence developed the fact that 
Transport operated both on motor-carrier and rail rates under its own 
bills of lading in full competition with other motor carriers. Thus there 
appears in the record adequate evidence of the circumstances of Trans- 
port’s operations. 

Upon the due-process point we approve the ruling of the Commis- 
sion. It follows: 

‘*Applicant argues that the notice setting the proceedings for 
further hearing did not inform it or the other parties of the nature 
of the issues to be met, or give them sufficient time to prepare to 
meet the issues; and that the hearing, in view of the request for its 
cancellation, was in the nature of an ex parte proceeding. We are 
not impressed with applicant’s argument that it was unable to fore- 
see the issues. The notice in question stated that the further hear- 
ing was for the purpose of determining what changes, if any, should 
be made in the conditions, and thus placed the conditions them- 
selves in issue. One of these is condition 5 or 5A, which in itself was 
adequate notice to applicant and the other parties that the primary 
purpose of the further hearing would be to determine, as provided 
for in that condition, whether it is necessary to change or modify 
the existing conditions or to add others so as effectively to restrict 
applicant’s operations to service which is auxiliary to or supple- 
mental of rail service. Applicant was given the opportunity of 
presenting evidence to show that no need exists for a change in its 
present conditions ; however, not only did it choose not to offer such 
evidence, but it objected to the receipt of any evidence with respect 
thereto. In the circumstances, the examiner properly denied its mo- 
tion to discontinue the further hearing and to withdraw its witness, 
and properly overruled its objection to the adduction of testimony 
through such witness.’’ ® 
The judgment of the three-judge District Court is reversed and the 

proceedings remanded with directions to dismiss the complaint. 


Inc. v. Rose and Welloff, 43 M. C. C. 487, 488. None bear on such a situation as 
this. They relate to restrictions on the issue or transfer of certificates and revocation. 
647 M. C. C. 753, 756. 
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O. Regulation 


03. Antitrust Acts. 


Railway Express contract, approved in 150 I. C. C. 423, held to be a_pooling 
contract within antitrust exemption of Sec. 5(11). F. D. 7316, Express Contract, 
1929, ........ a ee , Feb. 1D, 1951, Commission. 


06. Commission Jurisdiction. 
See 11.—Types of Carriers. 


The Commission lacks jurisdiction to revoke or change a certificate granted to 
a water carrier under Part III of the Act, citing 329 U. S. 424, No. 30118, New 
Orleans Traffic and Transportation Bureau v. Mississippi Valley Barge Line, 
ao een , Jan. 26, 1951, Div. 3. ; 

Failure of vendor to offer evidence at hearing does not deprive Commission of 
jurisdiction, citing 55 M. C. C. 76, nor does it control determination of consistency 
with public interest. MC-F-4384, Langer Transport Corp—Purchase—Central Jersey 
Motor Lines, not to be printed, Feb. 6, 1951, Div. 4. 

Part IV confers no jurisdiction to award reparation on past shipments, but 
lawfulness of charges collected by freight forwarders may be determined, citing 
276 1. C. C. 177. No. 30301, Embassy Distributing Co. v. Western Carloading Co, 
ena 1. C. C. ........, Feb. 14, 1951, Div. 2. 


07. Administrative Procedure. 


Protestant’s failure to cite parts of record relied upon in exceptions as required 
by Rule 96 goes to the form and not to substance of pleading and is not prejudicial 
to protestant. MC-110686, Sub 2, McCormick Dray Line Extension—Chemicals, 
not to be printed, Jan. 26, 1951, Div. 5. 


10. Carriers 
11. Types of Carriers. 


Applicant who assembles import l.c.l. shipments at ports for carload movement 
to Chicago area and who assembles export I.c.l. shipments in Chicago area for car- 
load movement to ports is a freight forwarder. FFI19, Sub 1, Bernard Extension— 
Export-Import, ........ oS ae , Jan. 26, 1951, Div. 4. 


20. Franchises 
21. Necessity. 


Where proposed operation would result in both common and contract carrier 
operations of same commodities serving same points and shippers, Sec. 210 basis of 
denial. MC-109490, Sub 2, Heding Extension—General Commodities, not to be 
printed, Jan. 18, 1951, Div. 5. 

While a carrier may follow the traffic to new origins, it may not at the same 
time enlarge its area of operations without a showing of public convenience and 
necessity.. MC-107496, Sub 18, Ruan Transport Extension—Carter Lake, not to be 
printed, Jan. 18, 1951, Div. 5. 

Granted, where contract carrier seeks principally to provide specialized tank 
truck service for manufacture of oils used in paint manufacture from new plant 
8 miles from plant presently served, and where shipper’s common carrier experience 
has not been satisfactory. MC-15167, Sub 14, Cullum Extension—W asbington, D. C., 
not to be printed, Jan. 22, 1951, Div. 5. 

Broker application denied for failure to show need for service and because of 
Possibility of conflict of interest between applicant’s agency and brokerage opera- 
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tions. MC-22253, Sub 1, $e aiccciees Van Service Broker Application, not to be 
printed, Feb. 15, 1951, 

Granted, to carry buik limestone products to farms as supplement to rail 
service. MC- 111795, Bierkamp Common Carrier Application, not to be printed, 
Jan. 30, 1951, Div. 5 

Granted to extent of showing of need for transportation of perishable _com- 
modities between points in southwestern states. MC-107698, Sub 2, J. & L. Trans- 

Extension—Ohklaboma, ........ ee a oe Feb. 5, 1951, Commission. 

Need of shippers for single-line refrigerated service for frozen fruits and juices 
basis of grant. MC-88087, Sub 2, Schuitema Extension—Frozen Foods, not to be 
printed, Jan. 31, 1951, Div. 5. 

Inability of shippers’ customers to receive shipments in carload lots basis of 
grant of authority but limited to shippers’ plant location origins. MC-64932, Sub 76, 
Rogers ‘Cartage Extension—Corn Syrup and Vegetable Oils, not to be printed, 
Jan. 30, 1951, Div. 5. 

Denied. Prewar participation in driveaway service, Detroit area to west, of no 
weight in truckaway application in absence of showin of inadequacy of present rail 
and interline motor carrier service and in absence of showing basis of need for faster 
transit time. MC-29886, Sub 53, Dallas & Mavis Forwarding Extension—Truckaway 
Detroit to California, not to be printed, Jan. 31, 1951, Div. 5. 

Need of television set manufacturer for expedited service from Chicago plant 
to eastern distributors and for transportation of component parts on return basis 
of contract carrier grant, where shipper is presently performing private carrier 
service by lease with applicant. MC-11439, Tel-Radio Transport Corp. Contract 
Carrier Application, not to be printed, Jan. 26, 1951, Div. 5. 

Where counties producing fluorspar constitute a single producing unit, authority 
granted to serve all counties despite fact that some counties are presently included 
in interveners’ authority. MC-112028, Humm and Conn Common Carrier Applica- 
ton, not to be printed, Jan. 26, 1951, Div. 5. 

‘Need of shipper for specialized transportation of sub-assemblies and parts be- 
tween plants basis of contract carrier authority where existing common carrier opera- 
tions cannot be accurately coordinated with production requirements. MC-111794, 
Stanford Common Carrier Application, not to be printed, Jan. 31, 1951, Div. 5. 

Willingness of existing carriers to provide service sought in application basis 
of denial. Shipper’s dissatisfaction with existing rates is not basis for authorizing 
new service. MC-]11931, Graham Contract Carrier Application, not to be printed, 
Jan. 31, 1951, Div. 5. 

Chronic seasonal rail car shortages, need of consignees for less-carload shipments 
and lack of present motor carrier service basis of grant. MC-110877, Sub 2, Beaver 
Transport Extension-—Mapleton, not to be printed, Jan. 18, 1951, Div. 5 

Need of one shipper for more rapid transportation service and need of another 
shipper for single-line transportation for fragile clay products basis of grant. 
MC-110686, Sub 2, McCormick Dray Line Extension—Chemicals, not to be printed, 
Jan. 26, 1951, Div. 5. 

Denied, for failure of shipper witness to establish need for service, uncertainty 
of traffic volume to be expected and distances involved. MC-111298, Devine and 
Dean Common Carrier Application, not to be printed, Feb. 9, 1951, Div. 5 


22. Quality. 


Dual operations authorized in MC-107515, decided Feb. 27, 1948, not sufficiently 
affected by instant grant of authority to transport dressed and frozen poultry from 
Georgia and Alabama points to Northern States to require cancellation of dual 
operations authority. MC-107515, Sub 29, Refrigerated Transport Extension— 
Poultry, not to be printed, Jan. 22, 1951, Div. 5. 

Authority to transport “metal products” and “machinery” does not include 
authority to transport refrigerators. MC-47336, Eclipse Motor Lines, Interpretation 
of Certificate, ........ M. C. C. ......., Feb. 19, 1951, Div. 5 

Restrictions in grant of authority as to origins of passenger traffic which av 
be carried should not be granted except under extraordinary circumstances. MC- 
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Restriction in joint board’s recommended general commodity authority grant 
against transportation of oil field commodities, citing Mercer Case, 46 M. C. C. 845, 
held unreasonable on ground that oil field haulers sponsoring restriction would not 
be subject to competition from applicant. MC-29736, Sub 4, Wilson Extension— 
Utab, not to be printed, Jan. 18, 1951, Div. 5. 

Authority to transport lumber will permit transportation of plywood. MC. 
+h Bagg 2, Beaver Transport Extension—Mapleton, not to be printed, Jan. 18, 

, Div. 5. 

Limitation of contract carrier authority to consolidated loads of less-than- 
truckload shipments of -~ f and related products held unreasonable on grounds 
that contract carrier is entitled to supply complete service to shipper and that limi- 
tation is objectionably indefinite and so easy of literal compliance as to be ineffective. 
MC-9685, Sub 9, Emery Transportation Co. Extension—Jeffersonville Radius, not 
to be printed, Jan. 19, 1951, Div. 5. 


24. Extensions. 


Susceptibility of clay products to damage in transit and in interchange handling 
basis of contract carrier grant. MC-110713, Sub 2, Bardo Extension—Virginia, not 
to be printed, Feb. 2, 1951, Div. 5. 

Denied. One instance of contamination of shipment does not render existing 
common carrier service inadequate. MC-109799, Sub 2, Excello Corp. Extension— 
Methanol, not to be printed, Feb. 9, 1951, Div. 5. 

Speculative movement unsupported by evidence of existing transportation facili- 
ties or of ~~ or public need basis of partial denial. MC-109141, Sub 7, Wyoming 
Butane Gas Co. Extension—W yoming, not to be printed, Feb. 2, 1951, Div. 5. 

Denied, where many supporting shippers have not utilized existing services. 
Shippers’ dissatisfaction with existing rate structure not proper basis for grant of 
new authority. MC-108560, Sub 1, Florida and New York Motor Lines Extension— 
General Commodities, not to be printed, Feb. 6, 1951, Div. 5. 

Denied, on second reconsideration, on grounds that, despite difficulty of proof 
of demand for heavy hauling and rigging service, proof should consist of more 
than mere preference for local carrier. MC-106544, Sub 6, Halloran Trucking Co. 
Extension—Heavy Commodities, ........ adil ae , Feb. 5, 1951, Commission. 

Where proof in support of general commodities application shows need only for 
transportation of insecticides for export, appropriate authority granted. MC-73464, 
2 Ss ‘ae Cole Extension—General Commodities, not to be printed, Feb. 15, 

, Div. 

Competitive need of shipper for service basis of grant in absence of carrier 
opposition, subject to segregation of private and common carrier operations. MC. 
a aa 1, Kirchner Extension—Burlington, Wis., not to be printed, Feb. 5, 1951, 

iv. 5. 

Follow-the-traffic doctrine op to permit change in method from driveaway 
to truckaway to meet demands of shipper, but grant of truckaway authority limited 
to rights owned by applicant and not applicable to leased rights. MC-29886, Sub 56, 
Dallas & Mavis Forwarding Co. Extension—Truckaway Service, not to be printed, 
Feb. 2, 1951, Div. 5. 

Denied, where existing carriers are able to provide reasonably adequate single- 
and-joint-line service between Pennsylvania points and Boston area. Where ship- 
pers support applicant on grounds that ef rates are too high, shippers’ 
remedy is provided by the Act. MC-107831, Sub 1, Keystone Express & Storage 
Extension—New Englané Points, not to be printed, Jan. 18, 1951, Div. 5. 
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Although a ge | service is adequate when available, inability of shippers to 


cbtain such service when needed basis of grant. MC-110191, Sub 4, Turner's Express 
kxtenston—Lumber, not to be printed, Feb. 14, 1951, Div. 5. 

Inability of existing carriers whose service is otherwise adequate to furnish 
equipment promptly due to distance from ye location basis of partial grant. 
MC-110572, Sub 2, Northwestern Trucking Co. Extension—Heavy Hauling, not to be 
printed, Feb. 9, 1951, Div. 5. : 

Condition imposed to limit applicant to secondary truckaway movements of 
gtomobiles having prior warehousing at North Kansas City. MC-143038, Sub 349, 
Commercial Carriers Extension-—Four States, ........ mam © «5 Fa Be Oe, 
Div. 5. 

Need of communities for regular service basis of grant of regular-route authority 
in addition to present irregular-route authority. MC-8582, Sub 2, Jackson Extension 
—Regular Route, not to be printed, Feb. 13, 1951, Div. 5. 

Need of suburban tourist court patrons for roundtrip oe ager = sight- 
seeing service by bus and limousine within Washington, D. C. commercial zone, 
4 M. C. C. 460, basis of grant in absence of comparable service by other sight- 
seeing or transit companies. MC-110258, Sub 1, White House Sightseeing Corpora- 
tion Extension—Charter Operations, not to be printed, Jan. 31, 1951, Div. 5. 

Denied, where area is presently adequately served, and volume and pattern of 
future traffic is undetermined. MC-42487, Sub 208, Consolidated Freightways Exten- 
sion—Atomic Energy Plant, not to be printed, Jan. 31, 1951, Div. 5. 

Need of shippers for smail-quantity transportation of corrosive liquids resulting 
from tank car shortages, scarcity of commodities shipped and lack of storage facili- 
ties at consignees’ plants basis of grant. MC-52458, Sub 104, McCormack Trucking 
Extension—North Carolina, not to be printed, Jan. 26, 1951, Div. 5. 

Need of shipper to substitute truckaway service for driveaway service of new 
trucks in order to deliver vehicles in new condition basis of grant to applicant 
presently furnishing driveaway service and possessing needed special equipment. 
MC-52913, Sub 9, E. & L. Transport Extension—Highland Park, not to be printed, 
Jan. 31, 1951, Div. 5. 

Approved, in order to provide single-line direct route service between W. Va. 
points, now used for intrastate traffic, in lieu of circuitous route used in connecting- 
line service for interstate traffic. MC-52947, Sub 15, Pinson Transfer Extension— 
Bluefield, W. Va., not to be printed, Jan. 31, 1951, Div. 5 

Granted. Applicants permitted to follow traffic to new origins resulting from 
new refinery construction, =, 19 M. C. C. 637, 20 M. C. C. 718, 22 M. C. C. 54, 
MC-59289, Sub 2, Petroleum Transportation Extension—Petroleum Products, not 
to be printed, Jan. 31, 1951, Div. 5. 

Granted, where carrier desires to haul livestock, formerly carried under Sec. 
203(b) (6) exemption, together with non-exempt commodities in order to increase 
operating efficiency. MC-65619, Sub 5, Engstrom Extension—Livestock, not to be 
printed, Feb. 2, 1951, Div. 5 

Granted, even in absence of specific showing of prospective volume of traffic 
where no existing carrier is authorized to serve points involved. MC-108181, Sub 3, 
Riddle Extension—Clay Products, not to be printed, Jan. 26, 1951, Div. 5. 

Where prior violations were not deliberate or willful and applicant promptly 
complied with Commission requirements as to future operations, lack of fitness is 
not shown. MC-7826], Sub 22, Ratner Estate, Extension—Special Commodities, 
not to be printed, Feb. 6, 1951, Div. 5. 

Need of shipper of fertilizer for expedited movement of less-carload shipments 
within 100-mile radius basis of grant where existing carriers would not be materially 
affected thereby. MC-110117, Sub 2, Kendrick Extension—Fertilizer, not to be 
printed, Feb. 9, 1951, Div. 5. 

‘Denied, where supporting shipper needs applicant’s service only infrequently and 
has never lacked adequate emergency transportation service. MC-13727, Sub I, 
Reinsfelder Transfer Extension—Nine States, not to be printed, Feb. 2, 1951, Div. 5. 

Failure of existing carriers to provide service when needed basis of grant of 
round-trip charter authority. MC-109844, Sub 2, Salem County Coach Co. Extension 
—New York, not to be printed, Jan. 31, 1951, Div. 5. 
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On reconsideration, number of bulk petroleum carriers authorized to serve new 
refinery reduced from three to one on lack of showing that initial refinery operations 
will exceed volume of movement diverted from present sources now served by one 
carrier. MC-107403, Sub 80, Matlack Extension—Eagle Point, N. J., ........ M.C.C. 
ee Feb. 5, 1951, Commission. 

Granted, where applicant presently serving Philadelphia will be able to serve 
Philadelphia commercial zone formerly requiring joint-line service and where ship- 
pers will be benefited without material adverse effect on other carriers. MC-17650, 
Sub 3, Robert’s Express Extenston—Philadelphia Commercial Zone, not to be 
printed, Feb. 6, 1951, Div. 5. 

Granted, to serve dam construction site, in absence of rail service and in view 
of inadequate motor carrier service. MC-34868, Sub 16, Orange Transportation Co. 
Extension—Palisades Dam Site, not to be printed, Jan. 24, 1951, Div. 5 

Need of finance companies for truckaway of repossessed cars and need of auto 
manufacturer, now served by applicant's contract carrier service, for through rates 
on interline movement basis of common carrier grant conditioned upon surrender 
cf permit. MC-3581, Sub 1, Motor Convoy Extension—Automobiles, not to be 
a, Nae 9, 1951, Div. 5 

k of showing of need of shippers for single-line service basis of partial 
onia pa Hd existing single-line or one-interchange service is adequate. MC-9420], 
Sub 27, Bowman Extension—Texas, not to be printed, Feb. 5, 1951, Div. 5. 

Inability of competing carriers to serve al shipper's markets and all shipper’s 
plants basis of contract carrier grant where applicant is presently serving one plant 
or Eke ; MC-77874, Sub 4, Frey Extension—Oak Hall, not to be printed, Feb. 8, 

iv. 5. 


27. Transfer. 
See 06.—Commission Jurisdiction. 
See 85.—Dormant Franchises. 


Denied, as resulting in a new service as to transferred rights and creation of 
competitive service between vendor and vendee, citing 55 M. C. C. 501. MC-F-4294, 
Monaban Transportation C : —Purchase (Portion)—Allen Motor Lines, not to be 
printed, Feb. 14, 1951, Div. 4 

Denied, for dormancy. MC-F-4429, Kenosha Auto Transport Corp—Purchase 
(Portion)—Curtis Keal Transport Co., ...... mG. ©. , Feb. 14, 1951, Div. 4. 

Denied, for failure a divide irregular- route authority ‘along clear-cut geographi- 
cal lines, citing 45 M. C. C. 161, 50 M. C. C. 187. Severance of territorial irregular- 
route rights as by entire States or certain counties approved in 50 M. C. C. 
MC-F-4690, Gray Transport—Purchase (Portion)—Jeffers Drive-A-Way, not to be 
printed, Feb. 15, 1951, Div. 4. 

One-year lease of rights approved at rental of 5% of gross revenues in order to 
balance traffic flow and to determine feasibility of prospective purchase of rights. 
MC-F-4750, Nix-Lease-Wilson and Detamore, not to be printed, Feb. 15, 1951, Div. 4. 

Approved, in order to unify rights used in through passenger operations for- 
merly conducted by interchange of equipment. MC-F-4697, Continental Bus System 
—Purchase (Portion)—Moab Garage Co. and Cannon Ball, Inc., not to be printed, 
Feb. 15, 1951, Div. 4. 

Approved, where rights to be sold have been leased to vendee for several years. 
Payment of purchase price over 12-year period approved where monthly payments 
equal present lease rental. MC-F-4649, Atlanta-Asheville Motor Express—Purchase 
(Portion)—Georgia Motor Express, not to be printed, Feb. 15, 1951, Div. 4. 

Approved, subject to condition that vendor discontinue interstate operations 
under partial exemption of Sec. 206(a) in order to avoid creation of new service 
arising out of sale. MC-F-4314, oe ~—— Lines—Purchase (Portion)— 
EUR. ........ a , Feb. 9, 1951, 


Where vendor possesses duplicate 7B nad resulting fror, general-commodity 
and special-commodity rights, sale of general-commodity rights conditioned upon 
cancellation of retained duplicating authority. MC-F-4601, Burlington Truckers— 
C. C.......... Feb. 7, 1951, Div. 4. 


Purchase (Portion)—Squires, ........ M 
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Approved, to enable oil field equipment hauler to furnish service b@tween 
Kansas and Oklahoma points. MC-F-4725, Heavy Haulers—Purchase—Hinson, not 
to be printed, Feb. 9, 1951, Div. 4. 

Where proposed purchase of rights would enable both parties to provide dupli- 
cating service between certain points and vendee would possess both regular and 
irregular route authority between Chicago and New York, approval conditioned on 
cancellation of duplicating rights and on cancellation of vendee’s Chicago-New York 
irregular route authority. MC-F-4098, Chicago Express—Purchase (Portion)—Brady 
Transfer and Storage, not to be printed, Feb. 7, 1951, Div. 4. 

Broker’s license creates personal right which cannot be transferred, citing 8 
M. C. C. 141. Purchase of intrastate rights approved to improve service and to 
reduce losses resulting from restriction of previous operations to interstate traffic 
only. A relatively high purchase price will not be disapproved where it is not 
shown to be burdensome, citing 45 M. C. C. 670, and where arrived at by arm’s- 
length bargaining, citing 55 M. C. C. 543, 56 M. C. C. 82. MC-F-4743, New England 
Greyhound Lines—Purchase—Foster, not to be printed, Feb. 13, 1951, Div. 4. 

Approved, where vendor’s ill health requires sale and consolidation of terminals 
would result in economies. MC-F-4765, Cellard—Purchase—Wolf, not to be printed, 
Feb. 14, 1951, Div. 4. 

Approved, where New York City interchange would be eliminated, transit time 
reduced and traffic flow balanced. MC-F-4605, McKay and McLeod Corp.—Purchase 
(Portion)—Sulzberger Motor Co., not to be printed, Feb. 9, 1951, Div. 4. 

Denied, where proposed operation under acquired irregular route rights would 
result in their conversion into regular route operations, citing 56 M. C. C. 487. 
MC-F-4537, Fish Transport—Purchase— Spear Trucking Corp., ........ mm: Se Sx... ; 
Feb. 8, 1951, Div. 4. 

Denied, where proposed unification of operating rights of separate carriers to 
provide through service would be unlawful, citing 25 M. C. C. 263, 2 M. C. C. 271, 
276, where common control of multiple corporations operating in same general terri- 
tory would be uneconomical, citing 36 M. C. C. 527, and where proposed financing 
and future operations are unsound. MC-F-4575, Mollerup Van Lines—Control— 
Yelloway Van Lines, not to be printed, February 6, 1951, Div. 4. 

Approved, where vendee has developed general commodities traffic under lease 
of rights involved and vendor desires to limit operations to bulk petroleum. 
MC-F-4744, Des Moines Transportation—Purchase (Portion)—Ruan Transport, not 
to be printed, January 30, 1951, Div. 4. 

Approved, where rights to be sold would not affect vendor’s retained operations, 
and vendee would be able to provide through service with reduced transit time with- 
out affecting competitive relationship between vendee and vendor in area. MC-F- 
4665, Union Electric Ry. Co—Purchase (Portion)—Transcontinental Bus System, 
not to be printed, Jan. 25, 1951, Div. 4. 

Denied, where proposed service could not be performed in absence of authorized 
gateway point common to vendee’s regular route authority and irregular route terri- 
tory sought to be acquired, and division of vendor’s operating rights in small terri- 
tery through sale to numerous carriers would create confusion among shippers, 
result in transportation waste, and tend to change character of service, citing 45 
M. C. C. 161 and 45 M. C. C. 561. MC-F-4480, Snyder—Purchase (Portion)—Cook, 

ssi Be Nes ee ..02, a, 2. Pk, Dw. 4. 

Denied. Although recommendations of examiner as to grant of authority have 
become effective, until an appropriate certificate has actually been issued, there 
are no operating rights which may be subject to purchase under Sec. 5. Interstate 
rights may not be sold so as to leave vendor free to conduct interstate commerce 
operations within the state between points covered by interstate rights sold. MC-F- 
4371, Alamo Motor Lines—Purchase (Portion)—Alamo Freight Lines, not to be 
printed, Jan, 26, 1951, Div. 4. 

Approved, where rights to be sold constitute unprofitable short-haul portion of 
vendor’s long-haul operations, and vendee needs southbound movements from New 
York City to New Jersey points. MC-F-4694, Service Trucking—Purchase (Portion) 
—Griggs Trucking, not to be printed, Jan. 26, 1951, Div. 4. 
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Approved. Vinci's Express—Purchase (Portion)—Clayman & Sons, ........ M. C 
_ ae , Feb. 19, 1951, Div. 4. 


Approved, to eliminate interchange handling and to permit carrier to serve 
points denied in grandfather proceeding. MC-F-4472, Roadway Express—Purchase— 
Owenton Motor Express, not to be printed, Feb. 16, 1951, Div. 4. 


28. Modification or Revocation. 


Any revision of language in an unrestricted certificate which has the effect of 
diminishing the service authorized thereby not be done except in compliance with 
Sec. 212(a) procedure, citing 33 M. C. C. 465,42 M.C. C. 211. MC-F-3147, Michigan 
Express—Purchase—Williams, ........ M. C. C. ......., Jan. 30, 1951, Div. 4. 


29. Abandonment. 


AUTHORIZED IN THE FOLLOWING CASES: 


F. D. 17109, St. Louts-San Francisco Ry. Co. Abandonment, not to be printed, 
Keb, 19, 1951, Div. 4. 


F. D, 16995, Pennsylvania & Atlantic R. Co. Abandonment, not to be printed, 
Feb. 16, 1951, Div. 4. 


F. D. 17128, Pennsylvania R. Co. Ferry Abandonment, not to be printed, Feb. 
23, 1951, Div. 4. 


Authorized, where only prospective traffic is from coal which cannot be profit- 


ably mined on scale adequate to support branch line. F. D. 16104, Central of 
Georgia R. Co. Abandonment, not to be printed, Jan. 24, 1951, Div. 4. 


30. Finances 
32. Capitalization. 


Maximum allowances for parties and counsel prescribed. F. D. 9918, Missouri 
Pacific R. Co. Reorganization, ........ i eo ae , Feb. 12, 1951, Div. 4. 


34. Purpose. 


LEASES APPROVED IN THE FOLLOWING CASES: 
"2 ~~. Burlington-Rock Island R. Co. Lease, not to be printed, Feb. 20, 
1951, Div. 4. 


F. D. 17208, Seattle Union Stockyards Co. Lease, not to be printed, Feb. 20, 
1951, Div. 4. 


* * * 
DECISIONS INVOLVING EQUIPMENT TRUST CERTIFICATES : 
F. D. 17194, Missouri Pacific R. Co. Trustee Equipment Trust Certificates, not 


to be printed, Jan. 29, 1951, Div. 4. 
F. D 


. 17199, Seaboard Air Line R. Co. Equipment Trust Certificates, not to be 
printed, Jan. 26, 1951, Div. 4. 
F. D. 17196, Chesapeake & Obio R. Co. Equipment Trust Certificates, not to be 
oe Jan. 24, 1951, Div. 4. 


D. 17222, Nashville, Chattanooga & St. Louis Railway Equipment Trest 
Certificates, not to be printed, Feb. 15, 1951, Div. 4. 
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at Ph a Interstate R. Co. Equipment Trust Certificates, not to be printed, 
Fe 4. 

F. D. 17223, Pittsburgh & Lake Erie R. Co. Equipment Trust Certificates, not 
to be printed, Feb. 21, 19 1, Div. 4. 


* * * 


DECISIONS INVOLVING ISSUANCE OF NOTES: 


tow Dealer’s Transport Company Notes, not to be printed, Feb. 8, 
195 iv. 
F. D. — Toledo, Augola & Western Ry. Co. Note, not to be printed, Feb. 6, 


1951, Div. 4 

FD. 17200, Great Southern Truckitg Co. Note, not to be printed, Feb. 15, 
1951, Div. 4. 

F. D. 17215, Merchants Motor Freight, Inc. Note, not to be printed, Feb. 20, 


1951, Div. 4, 


* * * 


STOCK ISSUE APPROVED IN THE FOLLOWING CASES: 
_ F. D. 17174, Mid-States Freight Lines Stock, not to be printed, Jan. 30, 1951, 


Div. 4. 
F. D. 17183, Texas-Arizona Motor Freight, Inc. Stock, not to be printed, Feb. 9, 


1951, Div. 4 
* * * 


BOND ISSUE AUTHORIZED IN THE FOLLOWING: 


F. D. 17220, United New Jersey Railroad & Canal Co. Bonds, not to be printed, 
Feb. 20, 1951, Div. 4. 


* * * 


OBLIGATION AND LIABILITY AS GUARANTOR APPROVED IN THE FOLLOWING CASE: 


F. D. 17206, Chicago, Indianapolis & “a eed Ry. Co. Equipment Trust Cer- 
tificates, not to be printed, Feb. 5, 1951, Div. 4. 


40. Operations 
41. Methods and Practices. 


A group of individuals participating in an all-expense tour arranged by a broker 
are entitled to buy charter-service transportation from the carriers. MC-29488, Sub 
3, Tauck Tours Extension-New York, ........ _  , ae , Jan. 26, 1951, Div. 5. 

Broker authorized to contract for charter transportation by motor carrier for 
all-expense conducted tours arranged by broker provided: (1) charter contract is 
between carrier and group members collectively; (2) carrier is paid full published 
tare; and (3) broker does not receive commission from carrier. MC-29488, Sub 3, 
Tauck Tours Extension—New York, ........ M. C. C. ........ te 26, 1951, Div. 5. 

Water carriers may not avoid the duty imposed by Sec. 305 to provide the 
service required by their certificates by the device of issuing embargoes on less- 
bargeload traffic. No. 30118, New Or x sane and Transportation Bureau v. 
Mississippi Valley Barge Line, ....... <a. G ., Jan. 26, 1951, Div. 3. 


42. Equipment. 


Authority to operate freight locomotives between Jenkintown and Bethlehem, 
Pa., without cab signal devices denied where track conditions impair visibility of 
wayside signals, locomotives equipped with cab PT are available, and approval 
would substantially reduce safety of operation. 13413, In the Matter of Auto- 
matic Train Control Devices, ........ 5 eee Jan. 29, 1951, Div. 3. 
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Requirement of train stop devices waived for operation within yard limits 
provided operations are conducted at restricted speed as defined in 278 I. C. C. 267, 
No. 13413, In the Matter of Automatic Train Control Devices--C. & O. Ry. rn 
‘) oe SS oy aes , Feb. 15, 1951, Div. 3. 


43. Movement. 


A through rate unrestricted as to routing does not apply over a route involving 
a back-haul, in absence of specific tariff authority, citing 243 I. C. C. 111, 113. In 
absence of a showing of public need, through routes and joint rates will not be 
prescribed via an out-of-line point, and since no other shipper on defendant’s line 
enjoys more favorable rate basis, no prejudice results. No. 30449, Port Huron 
Elevators v. Port Huron & Detroit R. ee © ee Feb. 14, 1951, Div. 2. 

Where terminal delivery only is shown in bill of lading routing instructions, 
carriers ordinarily +e a duty to use the cheapest reasonable route affording desired 
delivery, citing 129 I. C. 705. Where carrier is free to select routing and such 
routing results in aaa movement only after reconsignment effected at original 
destination, shipment is not misrouted, citing 148 I. C. C. 397. No. 30568, Wenatchee 


Wenoka Growers Assn. v. Great Northern Ry. Co.., ........ = ¢ Feb. 5, 1951, 
Div. 3. 


60. Charges 
63. Commodity Classification. 


Wooden automobile body parts: Painted with primer and enamel held not to 
take rate applicable to such articles “in the white, or creosoted or otherwise preser- 
—— treated,” citing 270 I. C. C. 373. No. 30176, Weiman Co. v. Chicago, I. & 

. > ee i = ee , Feb. 13, 1951, Div. 3 

Failure of shipper to exercise reasonable diligence in describing contents of 
package shipments bars overcharge claim based on misclassification, citing 36 I. C. C. 
306, 307. No. 30301, Embassy we Co. v. Western Carloading Cay. x. 
io eee Feb. 14, 1951, Div. 2. 

Mortar shell pressure ‘plates, machined after stamping, held to be ‘ “projectile 
parts, n.0.i., iron or steel, empty, further finished than rough machined,” and not 


stampings. Rates unreasonable to extent in excess of third-class. MC-C-926, Akron- 
Selle Co. v. Akron-Chicago Transportation Co., 


ae M. C.C. ......, Feb. 12, 1951, 
Div. 2. 

Nestable corrugated metal culverts held to take rating of “culverts, iron or steel, 
plate or sheet, K. D. * * *” and not that of “pipe, plate or sheet, iron or steel.” 
No. 30498, Jobnston Culvert Co. v. Chicago & North Western Ry. Co.., ........ 1. C. C. 

—— eh iv 


65. Rate Level. 
See 63.—Commodity Classification. 
See 67.—Tariffs. 
See 68.—Discrimination. 


Since Service Order No. 68 suspended optional provisions of Rule 34, dealing 
with size of car furnished, shipper is bound to pay rate based on higher minimum 
weight where 50-foot car is furnished in response to request for 40-foot car, even if 
unaware of size + ~~ actually provided. No. 30598, National Wool Marketing 
Corp. v. C. & N. ee See , Feb. 15, 1951, Div. 3. 

Where rates aun to eliminate fourth section departures and to reestablish 
rate relationships following ex parte increases result in further increases, and no 
traffic has moved under affected rates and no movement is expected, rates are can- 
cancelled. J. & S. 5777, Commodities Between W. T. L. and Minn. Western R. R.. 

. ho ee Jan. 17, 1951, Div. 3. 
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Rates on unassembled prefabricated houses — unreasonable to extent in excess 
of 27.5% of first class rates in effect on = = 1947, plus general increases on 
millwork on and after Oct. 6, 1947, and for uture rates at 22. % of first class as 
of Aug. 21, 1947, plus subsequent millwork increases, prescribed, citing 274 I. C. C. 
789. No. 30375, Green Lumber Co. Vv. Illinois Central R. oe 2 eee . 
Feb. 5, 1951, Div. 3. 

Forwarder rates designed to give consignees who are not association ye + aoe 
rate reduction reflecting elimination of pick-up charges on movements Le ¥ ~ 
delivers at forwarder’s dock not ensensunaite or discriminatory. 59, 
9 el Class Rates Between East and Chicago, ........ eae I Feb, 5 191 
Div. 3. 

Rates on prefabricated houses held unreasonable to extent in excess of 25 per 
cent of first class on movements prior to Nov. 10, 1948, and to extent in excess of 
W.5 per cent basis prescribed in 272 I. C. C. 61, plus lumber rate increases since 
Aug. 21, 1947. No. 30347, Texas Housing Co. v. Atchison, T. & S. F. ks an 

LL ae Feb. 1, 1951, Div. 2 

Rates prescribed on Chee Wees, cooked food made from corn meal. Proposed 
classification ratings on partially prepared puffed forms, of corn meal, found just 
and reasonable. Proposed classification ratings on puffed corn meal forms held not 
just and reasonable. No. 30404, Elmer v. Abilene & Southern Ry. Co. ........ er. 
cons b. 2, 1951, Div. 2. 

A y 4, voluntary reduction of a rate does not render the rate previously 
in effect unreasonable, distinguishing 203 I. C. C. 789. No. 30273, Humphreys Gold 

Corp. v. Florida East Coast Ry. Co.., ........ AG Se , Feb. 5, 1951, Div. 3. 

While proposed elimination of ‘so-called pound ‘ates and increase in express 
minimum charges on fish and seafood would not result in diversion of traffic to 
other carriers but would restrict market and disrupt present distribution methods, 
proposed schedules cancelled without prejudice to filing $1.25 minimum charge where 
lower minima are now applicable on ground that $1.25 minimum is justified by in- 
creased cost of special handling and equipment required by this traffic. /. & S. 5766, 
—s Minimum Charges on Fish and Seafoods, ........ ie ees , Feb. 7, 1951, 

iv 

Proposed reduced rates cancelled for failure to show adequacy of contribution 
to transportation cost and for failure to show competitive need for reduction. 
1. & S. M-3203, Alcoholic Liquors, Ind., Ky., & Obio to St. Louis, ........ M. C. C 
Be , Feb. 13, 1951, Div. 3. 

Rates on carload lumber from west, manufactured in transit at Waco into build- 
ing woodwork (house trim) to southern territory not to exceed concurrent rates on 
sash, doors, blinds and frames when shipped 2 mixed a“, No. 30523, Cameron 
& Co., v. A. 1.9 3.f. By. Co., ........ Pre tia 4, 1951, Div. 3 

Lower aggregate of isteemeliais rates held dintedan ‘aan single-factor rate 
on vehicle window assemblies. Subsequent establishments of reduced rate to meet 
water ay so ay — not render prior rate unreasonable. No. 30426, DeLee v. 
Southern Pacific Co., ........ i < , Feb. 13, 1951, Div. 3. 

Charges for tonmapertetion of ‘top-ice based on amount of ice placed in cars 
during loading held unreasonable as not reflecting x4 during and after loading. 
No. 30425, Chase and Co. v. A.C. L. R. Co., Beg Feb. 13, 1951, Div. 3. 

Penalty of 25% of correct charge imposed. by frei ht forwarders for failure of 
shipper properly to describe shipment held unreasonable since article description is 
not conclusive of freight charges required to be paid by freight forwarder to basic 
carrier, citing 160 I. C. C. 212, 259, I. C. C. 593. No. 30301, Embassy Distributing 
Co. v. Western Carloading “paid ©. Se Feb. 14, 1951, Div. 2 

Fifth-class rates, 35% of first class, on painted’ automobile body parts in official 
territory held unreasonable, citing 273 |. C. C. 427. No. 30176, Weiman Co. v. 
Chicago, 1. & L. Ry. Co, ........ ee 2 Feb. 13, 1951, Div. 3. 

Rates on peste from Texas to defined territories and on other vegetables to 
official territory east of Illinois and to California and Arizona points found un- 
reasonable. Maximum reasonable bases prescribed. Carload vegetable rates from 
Texas not prejudicial. No. 30074, Texas Citrus and Vegetable Growers and Shippers 
A. 7S SP. Rp. Ce. ........ cd eee , Dec. 21, 1950, Commission. 
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Proposed change in method of publication of rates which results in increased 
rates which are less than those which would result from general rate increases held 
just one reasonable. J. & S. 5840, Sewage Sludge, Illinois and Wisconsin to Florida, 

as 1.C.C. ......., Feb. 6, 1951, Div. 3. 

Rates prescribed in order to fit bituminous coal rates from Hillary and Murdock, 
Illinois, into rate pattern of competing coal < ete areas. No. 30305, Fairview 
Collieries Corp. v. B. & O. R. Co., ........ 1. C. C. , Jan. 26, 1951, Div. 2. 


65.1. Demurrage wee 


signee for purpose of — ox ot a | ain ering strike. No. 30468, 
Burger Brewing Co. v. ig Sg nee 1950, Div. 3. 

Failure of SoD F odng to Ec ‘shipment or to use team tracks not icketed 
held sufficient lack of diligence to justify demurrage charges resulting from inability 
to unload car during teamsters’ strike, citing 274 I. C. C. 552, 273 I.C. C. 1. No. 
30519, Fulton Co. v. Pennsylvania R. Co., aay C. c. Feb. 5, 1951, Div. 3. 

Failure of consignee to avoid or minimize detention of cars resulting from 
jurisdictional disputes between labor unions basis of holding ene; charges not 
unreasonable, citing 234 I. C. C. 755, 274 I. C. C. 552, 276 I. C. C. 145, 268 1. CC. 
391, 270 1. C.C. 42, 277 1. C. C. 1, 277 1. C. C. 797. No. 30423, Allen Industries v. 
Pennsylvania ie seco, ee nce , Feb. 5, 1951, Div. 3. 


67. Tariffs. 


A carrier whose authority to serve points in commercial zones is contingent 
upon application of order in Commercial Zones and Terminal Areas, 48 M. C. C. 
418, effective date of which order has been pompenss, is not authorized to publish 
rates from points in such commercial zones. M-3036, Roofing—Midwest 
Transfer Co. of Illinots, seis Mm. ©. C. ......... Feb. 4, 1951, Div. 2. 

Surrender of “order” bill of lading is not necessary in order to make combina- 
tion rate applicable from point of reconsignment where car has been placed before 
réconsignment order is given, since tariff rule requiting surrender of “order” bill of 
lading is for ann protection and may be waived, citing 66 |. C. C. 119, 100 
1. C. C. 215, 216 I. C. C. 683, 219 I. C. C. 319, 222 1. C. C. 539. No. 30552, Russell 
& Decker Co. v. Central of Georgia Ry. Co., ........ ee & vt Feb. 6, 1951, Div. 3. 

A one-factor through rate is not displaced until a lower aggregate of inter- 
mediate rates is established pursuant to the provisions # Rule 56, citing Allied Oil 
Co. v. Alton R. (mimeo) decided 9-15-50, and 120 I. C. C. 2, distinguishing 273 
I. C. C. 575. No. 30445, Naph-Sol Refining Co. v. A.T.& S. F. Ry. Co., 
St Feb. 5, 1951, Div. 3. 

In absence of routing in tariff restriction, application of intermediate rule is 
not limited\to routes customarily used by carriers on routing restrictions listed other 
than in tariffs, citing 229 I. C. C. 684, 237 I. C. C. 128. Principle of Delmar Case, 
283 U. S. 686, applies only in connection with open-routing tariffs, citing 243 I. C. C. 
36, and does not apply where no fourth-section departures would result from appli- 
cation of intermediate rule or where defendants had been granted fourth-section 
relief. A tariff title-page description alone does not restrict application of inter- 
mediate rule, citing 203 I. C. C. 562, 204 I. C. C. 285, 215 1. C. C. 537, 2431. CC. 
1381, _ 30534, Chance Co. v. Central of Georgia Ry. Co., ........ Ce as , Feb. 5, 

iv. 

‘Tariff rule fixing lower demurrage charges applicable in event of strike of con- 
signee’s employees does not apply where strike is against association performin 
unloading and distribution for freight forwarder consignee in absence of showing 0 
impracticability of other available —— methods. = 30128, National Carload- 
ing + oe v. Spokane, Portland & Seattle Ry. Co., ........ 1. CC. ........ , Feb. 5, 1951, 

v. 3. 
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Mailing of constructive placement notice fulfills tariff requirement that notice 
be “sent or given” in order to begin accrual of demurrage, citing 163 I. C. C. 133. 
Cars of coal intended for export but not exported accrue demurrage at domestic 
rates, citing 274 1. C. C. 303, 305, which, due to fact that export is prevented by 
circumstances beyond shipper’s control, are held to be unreasonable to extent in 
excess of export demurrage rates, citing 246 |. C. C. 561. No. 30243, Jones v. Union 
Pacific R. Co., ........  -% eee Feb. 2, 1951, Div. 2. 

Rates available through the application of the intermediate rule are not limited 
to those lines which the carrier considers commercially available or practicable in 
the absence of tariff restrictions as to lines over which intermediate rule rate is 
applicable, citing 213 I. C. C. 229, 229 I. €. C. 684, 278 I. C. C. 586, distinguishing 
243 1. C. C. 775. No. 30460, Sinclatr Refining Co. Vv. Pennsylvania R. Co.., ........ 
te aes Fe Div. 3 


68. Discrimination. 
See 43.—Movement. 


Failure of carriers to absorb connecting-line switching charges on grain and 
gtain products at Spokane while absorbing switching charges or costs on like traffic 
at complainant’s competitors’ plants at Seattle held prejudicial and preferential. 
No. 29927, General Mills v. Chicago, M. St. P., & P. R. Co., ........ Be. Koa Mabe acscses : 
Jan. 15, 1951, Commission. 

A commission paid by a carrier to a broker contracting for charter service for 
all-expense sightseeing tours arranged by him would be a rebate contrary to Sec. 
217(b). MC-29488, Sub 3, Tauck Tours Extension—New York, ........ oo ae : 
Jan. 26, 1951, Div. 5. 

Cancellation of joint water carrier rates applicable to and from ports east of 
New Orleans while retaining lower joint rates for longer hauls to and from ports 
west thereof heid unduly prejudicial since slight differences in bargeload rates to 
and from competing ports often determines port used in import-export traffic, dis- 
tinguishing 35 |. C.C. 131. J. & S. 5712, Commodities between Gulf and Mississippi- 
Ohio River Ports, ........ 1. C. C. , Jan. 25, Div. 2. 


80. Unification 
82. Control or Affiliation. 


Two applicants holding 48% of stock held to constitute control of motor carrier. 

aly ~~ Cooper Common Carrier Application, ........ oe ee Feb. 15, 1951, 
iv. 

Common control through management approved by which presidents of each 
applicant would have authority to participate in management of other’s company, 
where companies are not competitive and where interline arrangements between 
companies are on same basis as with other companies. MC-F-4651, Ratner and 
wee Freight Lines, and Southwest Freight Lines, ........ m.  & 

Feb. 2, 1951, Div. 4. 

While the Commission has approved transactions accomplished in violation of 
Sec. 5(4) where done in good faith and without adequate legal advice and which, 
but for violation, would be consistent with future public interest, citing 40 M. C. C. 
228, 230, and 56 M. C. C. 329, control or management unlawfully accomplished dis- 
approved as to future in absence of showing of consistency with public interest. 
MC-F-4241, Transcontinental Bus System—Investigation of Control—Arkansas 
Motor Coaches Limited, ........ M. C. C. ........ , Jan. 30, 1951, Div. 4. 


83. Acquisition or Merger. 


Approved. MC-F-4597, Doran—Control; Ace Doran Hauling & Rigging Co.— 
Purchase—Norwood Express & Drayage Co., and Doran, and Merger—Ace Ma- 
chtnery Movers, Inc., not to be palatal Feb. 15, 1951, Div. 4. 
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Change in authority from contract carrier to that of common carrier of petro- 
leum products made effective upon acquisition of ownership of contract carrier by 
common carrier in order to eliminate dual operations under common control. 
— Ruan—Control—Union Service Co.., ........ _ 2 aoe , Feb. 6, 1951, 

iv. 4. 

Approved, where purchase would balance traffic flow, operating economies would 
result and vendor is in poor health. MC-F-4739, Salt Creek Freightways—Purchase 
-—Jobnson, not to be printed, Jan. 30, 1951, Div. 4. 

Approved, to integrate operations and improve service. Rhode Island Bus Co~ 
Control—T he Short Line, ........ a , Feb. 14, 1951, Div. 4. 

Approved where vendor’s operations are complementary to vendee’s and im- 
proved transportation service will result. MC-F-4516, Dundee Truck Line—Purchase 
-—Milan Truck Line, not to be printed, Jan. 29, 1951, Div. 4. 


85. Dormant Franchises. 


Possibility that operations under purchased rights would be more efficient and 
economical not sufficient to offset adverse competitive effect resulting from proposed 
purchase of rights under which only token operations were conducted. MC-F-4537, 
Fish Transport—Purchase—Spear Trucking Corp. ........ i re , Feb. 8, 1951, 
Div. 4. 

Dormancy of operations basis of denial of purchase. MC-F-4384, Langer Trans- 
port Corp.—Purchase (Portion)—Central Jersey Motor Lines, not to be printed, 
Feb. 6, 1951, Div. 4. 

Dormancy basis of denial of purchase of rights. MC-F-4260, Mutrie Motor 
Transportation, Inc—Purchase (Portion)—Jones Transportation Corp., not to be 
printed, Feb. 9, 1951, Div. 4. 

While the transfer of inactive franchises is ordinarily disapproved, citing 50 
M. C. C. 729, 55 M. C. C. 81, and 55 M. C. C. 501, where vendor and vendee have 
been commonly controlled, no new service would result and where purpose is that 
of corporate simplification, transfer approved. A1C-F-4464, Royal Transit—Purchase 
—Scott Transfer, not to be printed, Jan. 30, 1951, Div. 4. 

Purchase denied on ground that purchase of dormant rights would result in 
new competitive service in area adequately served by existing carriers, citing 55 
M. C. C, 501, where applicants failed to sustain burden of proof of extent of past 
operations, citing 56 M. C. C. 739. MC-F-4341—Watson Van Lines—Purchase— 
Security Van & Storage, not to be printed, Jan. 24, 1951, Div. 4. 


87. Effect on Parties. 


Denied, where proposed purchase price for rights duplicating those held by 
vendee is excessive and would increase over-capitalization of vendee, citing 56 
M. C. C. 299, 56 M. C. C. ........ , decided May 19, 1950. MC-F-4645, West Memphis 
!ransportation Co.—Purchase—Memphis-West Memphis Transit Co., not to be 
printed Feb. 8, 1951, Div. 4. 


lyn, 








List of New Members * 


Francis E. Barrett, Jr., (A), 7 Water 
Street, Boston 9, Massachusetts. 

John R. Barry, (A), 315 Majestic Build- 
ing, Denver 2, Colorado. 

Dallas Hugh Briggs, (B) Supervisor, 
Traffic and Shipping, International 
Paper Co., 5120 South Soto St., Los 
Angeles 28, California. 

William J. Burns, (B), Combined Coal 
Control Group, 955-73rd Street, Brook- 
lyn, N. Y 

William A. Carr, (B), Director, Trans- 


portation Department, Rochester 
Chamber of Commerce, 55 St. Paul 
Street, Rochester 4, N. Y. 

John C. Calhoun, Sr., (B), 33 Story 


Street, South Boston, Massachusetts. 

Charles D. Flowers, (B) T. M., New 
Holland Machine Company, New Hol- 
land, Pennsylvania. 


Evan Whitehead Girton, (B) G. T. M., 
Wilson & Co., Inc., 4100 South Ashland 
Avenue, Chicago 9, Illinois. 

Joseph V. Hoffman, (B) Ass’t. Dist. 
Mgr., Middle Atlantic States M. C. 
Conf., Inc., 254 West 3lst Street, New 
York I, N. Y. 

Paul M. Hupp, (A), Majestic Building, 
Denver 2, Colorado. 

E. G. Nahler, (A), Vice President and 
General Counsel, St. Louis-San Fran- 
cisco Railway Company, 906 Olive 
Street, St. Louis 1, Missouri. 

Peter V. Pappas, (A), 3047 South Cicero 
Avenue, Chicago 50, Illinois. 

Virgil L. Pickerill, (B) A. T. M., Butler 
Manufacturing Company, 13th & East- 
ern, Kansas City 3E, Missouri. 

Donald R. Ray, (B), 978 Terrace 49, Los 
Angeles 42, California. 

Woodrow W. Williamson, (B), 2183-4Ist 
Street, San Francisco 16, California. 


REINSTATED 


J. J. Shefsiek, (B), T. M., Leonard Bros. Motor Express, 
Park Building, North Main Street, Greensburg, Pennsylvania. 





* Elected to membership February, 1951. 
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Meetings of Regional Chapters 


District No. 1 Chapter 


Henry E. Foley, President, 10 Post Office Square, Boston, Mass, 
Atlanta 


Clyde T. Kilgore, Chairman, 312 Chamber of Commerce Building, 
Atlanta 3, Georgia. 


Baltimore Chapter 


Charles J. Stinchcomb, Chairman, 534 Equitable Building, Balti- 
more, Maryland. 

Meets fourth Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out of 
town members are cordially invited. 


Chicago Chapter 


P. F. Gault, Chairman, Chicago & North Western Railway, 400 West 
Madison Street, Chicago, Illinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


Denver Chapter 


Everett C. Funk, Chairman, Ass’t Gen’l Mgr., Rocky Mountain 
Motor Tariff Bureau, Inc., 1600 Logan Street, Denver 5, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 


District of Columbia Chapter 


Karl L. Wilson, Chairman, Middle Atlantic States Motor Carrier 
Conference, 2111 E Street, N. W., Washington 7, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D.C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 





N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association. 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—section 5, Article IV.) 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JourNaL.) 
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Michigan Chapter 


Harold Z. Frederick, Chairman, R. C. Mahon Company, 8650 Mt 
Elliott Avenue, Detroit 11, Michigan. 


Kansas City, Missouri, Chapter 


Ray Cox, Chairman, 316 Board of Trade Building, Kansas City 6, 
Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month in the 
Board Room of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings 


St. Louis, Missouri, Chapter 


E. L. Williams, Chairman, Gen’l. Mgr., Lone Star Package Car 
Company, 443 Frisco Building, St. Louis 1, Missouri. 

Meets: Third Friday of each month at 12:15 P. M., at the Mark 
Twain Hotel. Out of town members are cordially invited to attend the 
luncheon and meeting. 


Metropolitan New York Chapter 


John R. Mahoney, Chairman, Lord, Day & Lord, 25 Broadway, 
New York 4, N. Y. 

Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7:30 P. M., except June, July and August. 


Ninth District Chapter 


A. G. Grimm, G.T.M., Pillsbury Mills, Inc., 608 Second Avenue, 
South, Minneapolis 2, Minnesota. 

Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A., 
Minneapolis, Minn. 


Northeastern Ohio 
G. H. Dilla, President, 3030 Euclid Avenue, Cleveland. Ohio. 


Philadelphia Chapter 


E. F. Kane, Chairman, 1429 Walnut Street, Philadelphia 2, Pa. 

Meets: Monthly at Philadelphia Traffic Club, Benjamin Franklin 
Hotel, 3rd Thursday of each month, 8:00 P. M. exeept July, August 
and September. 


Pittsburgh Chapter 


Walter W. Larkin, Chairman, T. M., Continental Foundry & Ma- 
chine Company, 8 Raymond Street, Wheeling, W. Va. 
Meets: at call of Chairman. 








I. C. C. PRACTITIONERS’ JOURNAL 





Puget Sound 


Franklyn Royce, President, T. F. A. & P. A., Pennsylvania Rail- 
road, 3302 White Building, Seattle 1, Washington. 

Meets: Third Tuesday of each month—Dinner Meeting 6:00 P. M, 
Gowan Hotel, Out-of-town members are cordially invited to attend the 














dinner and meeting. 
San Francisco Chapter 


Mr. Jack E. Hale, Chairman, Standard Oil Company, 225 Bush 
Street, San Francisco 20, California. 

A cordial invitation is extended to members of other Chapters and 
of the national association to attend meetings. 


Southern California Chapter 


C. Ray Bryant, Chairman, Rate Expert, California Public Utilities 
Commission, 1000 Mirror Building, Los Angeles, California. 

Meets: First Wednesday of each month at 12:00 P. M., 9th Floor, 
Occidental Building, 1151 South Broadway, Los Angeles, California. 
Out-of-town members are cordially invited to attend. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


We believe that there are from time to time certain articles appear- 
ing in the JourNAL which are, because of popular demand, of sufficient 
interest to have reprints made. Consequently we have on hand at the 
Association’s office reprints and pamphlets which should be of interest 
to our members and others. They are listed below and will continue to 
be so listed until the supply becomes exhausted : 


Organization of Divisions and Assignment of Work of the I. C. C. 
and Chart Showing the Major Functions of the Commission 
(Revised to June 1, 1950) ms $1.00 


General Rail and Rail-Water Freight Rate prea Made During 
the Period October, 1914, to April, 1948, Inclusive—statement 
prepared by I. C. C. Bureau of Traffic, released 5-6-48—reprint 
from ICC Practitioners’ JouRNAL, June, 1948—while they 
ITT - sincsschihtsueiscinisinaseiainaichetiiahvetehisianeeeieiiueeieiinsitainieatiannaiiinitecanaaianiasidihdiniiditie 30 





Outline of Study Course in Practice and Procedure before the I. C. 
C.—Revised 1948 Edition—by Warren H. Wagner, Esquire .... .50 


Selected Reading List of Books Helpful in the Study of the Princi- 
pal Laws Within the Jurisdiction of the I. C. C_—Revised 1947 
Edition, prepared by Committee on Education for Practice .... .50 


Manual of Practiee and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland .................... 1.00 


A Description of the Functions of the Divisions, Bureaus and Staff 
of the I. C. C. by O. L. Mohundro, Examiner. I. C. C.—re- 
printed from January issue, ICC PRAcTITIONERS’ JOURNAL ........ 50 


Code of Ethics 25 








